
MORRISON FOE RSTE R 

,v-,\v)405 0 18 9--- 
,N Qo l'ELITI-IONE: 415.268.7000 

r'.-) ) 
'-.1., CSIMILE: 415.268.7522 

P... ''°. ` V 
i--,, ---) t,, .1\40FO.CONI 

CD 
t--. 

1`,.) 

(51 .ak-- :-' 

425 N1ARKE1' STREET 

SAN FRANCISCO 

CALIFORNIA 94105-2482 

December 16, 16, 2015 
e7,L, 

C Z C. 6., 

MOR 

BElj 
HON 
NEW 
PAL( 
SAN 
TOK 

ORIGINAL 

Writer's Direct Contact 

+1 (415) 268.6294 
RFalk@mofo.com 

By UPS Two-Day Delivery and by Email to waterqualitypetitions@waterboards.ca.gov 

State Water Resources Control Board 
Office of Chief Counsel 
Attn. Adrianna M. Crowl 
1001 "I" Street, 22nd Floor 
Sacramento, CA 95814 

Re: Water Quality Petition requesting State Water Resources Control Board's 
Review of Region 2's Re-Issuance of Municipal Regional (Stormwater) Permit 
(NPDES No. CAS612008) 

To Whom It May Concern: 

Please accept this Petition for Review of the California Regional Water Quality Control 
Board, San Francisco Bay Region's (Region 2's) November 19, 2015 action in adopting 
NPDES Permit No. CAS612008, better known as Region 2's reissuance of the San Francisco 
Bay Municipal Regional Permit for stormwater discharges (MRP 2.0). 

MRP 2.0 includes as co-permittees 76 San Francisco Bay area municipalities that 
collectively serve over 5.5 million Californians. To better coordinate their efforts, 15 of 
those co-permittees located in the Santa Clara Valley previously entered into an agreement to 
form the Santa Clara Valley Urban Runoff Pollution Prevention Program (SCVURPPP).1 
Likewise, to provide coordination and assistance with respect to compliance with their 
NPDES stormwater permit, another 21 co-permittees previously formed the San Mateo 
Countywide Water Pollution Prevention Program (SMCWPPP), which is administered under 
the City/County Association of Governments of San Mateo County (C/CAG), a joint powers 
agency. 2 

I The 15 municipal co-permittee agencies comprising SCVURPPP are: the cities of Campbell, Cupertino, Los 
Altos, Los Altos Hills, Los Gatos, Milpitas, Monte Sereno, Mountain View, Palo Alto, San Jose, Santa Clara, 
Saratoga, and Sunnyvale; the County of Santa Clara; and the Santa Clara Valley Water District. 

2 The 21 municipal co-perinittee agencies comprising SMCWPPP are: the towns of Atherton, Colma, 
Hillsborough, Portola Valley, and Woodside; the cities of Belmont, Brisbane, Burlingame, Daly City, East Palo 
Alto, Foster City, Half Moon Bay, Menlo Park, Millbrae, Pacifica, Redwood City, San Bruno, San Carlos, San 
Mateo, and South San Francisco; and the County of San Mateo. 
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This Petition is submitted by SCVURPPP and SMCWPPP on both of their behalves for the 
benefit of their respective members.3 

All information the State Water Resources Control Board (State Board) requires for a water 
quality petition of this nature is presented below. 

1. Name, address, telephone number and e-mail address (if available) of the 
petitioner: 

Names of Petitioners: the Santa Clara Valley Urban Runoff Pollution Prevention 
Program (SCVURPPP) and the San Mateo Countywide Water Pollution Prevention 
Program (SMCWPPP). 

Mailing Addresses: 

For SCVURPP: 4 c/o Robert Falk, SCVURPPP Legal Counsel, Morrison & Foerster 
LLP, 425 Market Street, 32nd Floor, San Francisco, CA 94105 

For SMCWPPP: c/o Matthew Fabry, PE, Manager, San Mateo Countywide Water 
Pollution Prevention Program, City/County Association of Governments of San Mateo 
County, 555 County Center, 5th Floor, Redwood City, CA 94063 

Telephones: 

For SCVURPPP: 415-268-6294 

For SMCWPPP: 650-599-1419 

Email Addresses: 

For SCVURPPP: RFalk@mofo.com 

For SMCWPPP: MFabry@smcgov.org 

3 SCVURPPP and SMCWPPP are collectively referred to herein as the "Petitioners." Co-permittees that are 
members of SCVURPPP or SMCWPPP reserve their rights to file petitions concerning MRP 2.0 on their own 
behalves. The City of San Jose, California will be filing such a petition, incorporating aspects of this Petition to 
the extent it determines it efficient to do so. 

4 Although SCVURPPP requests all communications concerning this Petition be directed to its legal counsel, 
whose contact information is shown above, its direct mailing address is: Santa Clara Valley Urban Runoff 
Pollution Prevention Program, 1021 S. Wolfe Rd., Suite 185, Sunnyvale, CA 94086. Its direct telephone 
number is 408-720-8811. 
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2. The action or inaction of the Regional Water Board being petitioned, including a 
copy of the action being challenged or any refusal to act, if available. If a copy of 
the regional board action is not available, the petitioner must explain why it is not 
included. 

Action Being Challenged: Adoption of MRP 2.0, NPDES Permit No. CAS612008, by 
Region 2 on November 19, 2015. 

The version of MRP 2.0, including its Fact Sheet and other attachments, that was last 
publicly noticed for adoption by Region 2 and an associated Errata sheet that was 
released to the public several days in advance of the November 18-19, 2015 adoption 
hearing, are available for download at: 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/stormwater/Mun 
icipal/mrpwrittencomments/November/Revised_Tentative_Order_l 1-10- 
15 Attachments_A_G.pdf and 
http://wvvw.waterboards.ca.gov/sanfranciscobay/water_issues/programs/stormwater/Mun 
icipal/mrpwrittencomments/November/Errata_and_Clarifications.pdf ).5 

The following additional documents, which modified the above and were adopted as part 
of MRP 2.0, present issues raised for review herein include: (1) a "Staff Supplemental" 
first made available to the public at the hearing location just prior to the beginning of 
Region 2's meeting on November 18, 2015 (provided as Attachment 1 hereto), and (2) a 
"Chair's Supplemental" which the Chair of Region 2's Board first revealed and made 
available to those present at the adoption hearing only after the agenda item in question 
commenced on November 18, 2015 (provided as Attachment 2 hereto).6 

Because its effect was, for the first time on the record, to officially characterize the nature 
of the "numeric performance criteria" for mercury and PCBs load reductions set forth in 
MRP 2.0 and its Fact Sheet as "numeric effluent limitations (NELs) rather than numeric 
action levels (NALs), we also include the Region 2 staff's Response to Comments 
document concerning these permit provisions (available for download at 

5 Hard or electronic copy of these documents are not being provided at this time due to the lengthy number of 
pages/size of the data files involved, but they can be provided under separate cover and/or .pdf upon further 
request. 
6 To avoid overwhelming a firewall due to the large number of pages/amount of data involved, all Attachments 
referenced herein are being provided only with the hard copy of this Petition being sent via UPS delivery. 
Electronic (.pdf) copies of any of them can also be provided under separate cover upon further request. 
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http://wvvw.waterboards.ca.gov/sanfranciscobay/water issues/programs/stormwater/Mun 
icipal/mrpresponsetocomments/C1 1-12_Response to_Comments.pdf ).7 

Collectively, all of the above documents are further referred to herein as "Final MRP 2.0 
Order."8 

3. The date the Regional Water Board acted, refused to act, or was requested to 
act: 

Hearing conducted on November 18-19, 2015; vote taken on November 19th. 

4. A statement of the reasons the action or inaction was inappropriate or 
improper: 

A. Adoption of Final MRP 2.0 Order emerged from a serially flawed and biased public 
participation and hearing process that did not comply with the requirements of law. 

B. Region 2's inclusion of NELs as opposed to NALs for mercury and PCBs load 

process and inaccurate statements by Region 2 staff and counsel concerning the State 
Board's position on the issue. Beyond this, the NELs in question were otherwise not 
adequately justified on the record and their adoption therefore reflects an abuse of 
discretion. 

5. How the petitioner is aggrieved: 

Petitioners and their member agencies (and other MRP 2.0 co-permittees and interested 
persons) were deprived of the full public participation (e.g., notice, comment, and open 
meeting observation) rights to which they are entitled by applicable federal and state law. 
Requirements and, in other cases, official interpretations of requirements, are included in 
Final MRP 2.0 Order that would not be included if the public participation process 
resulting in its adoption was not so flawed. Petitioners and other co-permittees were also 
deprived of a vote on MRP 2.0's most controversial provisions by a full, fairly 

This document can also be provided in hard copy or .pdf under separate cover upon further request. 

8 On December 10, 2015, Region 2 posted an announcement making the adopted version of MRP 2.0, as 
incorporating the errata and language reflecting the Staff Supplemental and Chair's Supplemental, available at 
the following link: 

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/stormwater/Municipal/R2-2015- 
0049.pdf . This lengthy document will also be provided in hard copy and/or .pdf upon further request. (Other 
archived documents associated with the development and adoption of MRP 2.0 are also available at 
http://www.waterboards.ca.gov/sanfranciscobay/water issues/programs/stormwater/Municipal/mrp_sw_reissua 
nce.shtml . If necessary, hard or .pdf copies of any of these can be provided on request.) 
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constituted, and representative Regional Board. Had flawed public participation and 
inaccurate Region 2 staff and counsel representations made at the adoption hearing not 
occurred, the numeric performance criteria for mercury and PCBs load reductions would 
not have been characterized or be legally enforceable as NELs. Petitioners' member 
agencies would then have been able to ensure compliance with MRP 2.0 through 
implementing required initial and follow-up actions on a timely basis, and not be subject 
to third party lawsuits if mercury and PCBs loading reductions fall short of their non- 
transparently calculated and speculative marks. 

6. The action the petitioner requests the State Water Board to take: 

The State Board should conduct further public hearings on MRP 2.0 to provide the 
proper and fair process and absence of bias to which the Petitioners, other co-permittees, 
and all members of the public are entitled. As part of this process, and as it did in the 
construction and industrial general stormwater permits it has adopted, the State Board 
should convert the numeric performance criteria for mercury and PCBs set forth in 
Provisions C.11 and C.12 of MRP 2.0 from NELs into NALs with an accompanying set 
of appropriate exceedance response action requirements (ERAs) if these benchmarks are 
not met in the first instance.9 

7. A statement of points and authorities for any legal issues raised in the petition, 
including citations to documents or the hearing transcript of the regional board 
hearing if it is available. 

A. Adoption of Final MRP 2.0 Order emerged from a serially flawed and biased public 
participation and hearing process that did not comply with the requirements of law. 

Federal and state law entitles regulated entities and other members of the public to 
certain fundamental public participation rights in regulatory permitting proceedings, 
including in the NPDES context: adequate notice, a meaningful opportunity to 
comment based on what has been properly noticed, and a full, fair, and transparent 
hearing. 33 U.S.C. §§ 1342(a)(1) and1251(e); 40 C.F.R. § 124.10; Cal. Gov. Code §§ 
11120 et seq., 11400 et seq., 11500 et seq. and 23 Cal. Code Regs. § 647 et seq. 
Those rights were materially abridged in these Region 2 proceedings, including as 
follows: 

i. Two members of the Region 2 Board that were not required to recuse themselves 
from the MRP 2.0 proceedings due to their prior or current employment by two of the 

9 Indeed, there is even more reason for the State Board to utilize NALs here. Unlike in this Clean Water Act 
section 402(p)(3) MS4 permit, NPDES stormwater permits for construction and industrial activities must 
address the less flexible requirements of Clean Water Act section 301(b)(1)(C). 

sf-3603638 



MORRISON FOE RSTE R 

State Water Resources Control Board 
December 16, 2015 
Page Six 

76 municipal co-permittees, nevertheless recused themselves due, at least in part, to 
erroneous direction one of the individuals received from the Board's legal counse1.1° 
Given their municipal experience, these two additional Board members could have 
brought important diverse perspectives and practical insights into the Region 2 
Board's deliberations on MRP 2.0's requirements and influenced the final vote. 
Their exclusion from the process, when not required by law and as tainted by Board 
counsel's prior erroneous advice that recusal was legally required, flies in the very 
face of the rationale for their appointments by the Governor. It in and of itself gives 
rise to the specter of biased decisions being made thereafter by a less diverse and less 
representative Regional Board. Indeed, the outcome of several key contested issues 
relative to MRP 2.0 might have been materially different had these two duly 
appointed and unconflicted Region 2 Board members participated in the proceedings. 

ii. Due to one of the recusals, the Region 2 Board lost a quorum for the June 10, 2015 
public hearing on all aspects of the draft permit other than its trash management 
requirements.11 Instead, the proceeding continued immediately and was conducted 
by a subcommittee of the Board that was constituted at the spur of the moment. As 
such, there was no advance notice to the public that this less representative procedural 
device might be invoked, and there was no meaningful opportunity to object to it or 
the potential bias it might create with respect to the remainder of the permitting 
process. 12 

iii. Following the June 10, 2015 hearing, two members of this subcommittee apparently 
exchanged emails with each other concerning the testimony they heard and the report 
and recommendations they intended to provide to the Region 2 Board and staff with 
regard to it.13 The content of these emails and any related communications between 
these two subcommittee members and other members of the Region 2 Board have 
never been disclosed to the public. The third member of the subcommittee, who may 
have brought a different perspective on the same testimony to the table, did not 
participate in these communications or otherwise have input into the subcommittee's 
report and recommendations; nor was she present when the subcommittee's report 
and recommendations were more officially presented to the Region 2 Board at a 

I° Reporter's Transcript of Proceedings June 10, 2015, Item 8 (RT-June, Attachment 3 hereto) at 6:3-8, 7:9-11; 
Reporter's Transcript of Proceedings July 8, 2015, Item 6 (RT-July, Attachment 4 hereto) at 6:2-7:14; Email 
exchange between Region 2 counsel Yuri Won and Robert Falk and Gary Grimm July 6-7, 2015 (See 
Attachment 5 hereto), discussing Cal. Gov. Code § 82030(b)(2) and http://ag.ca.gov/publications.coi.pdf at 
p.14. 

II RT-June at 7:7-8:1. 
12 1d. 

13 RT-July at18:8-19:3. 
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hearing on July 7, 2015.14 Despite Board counsel's post-hoc attempt to sanitize the 
record on what clearly were articulated as the subcommittee's recommendations to 
the remainder of the Region 2 Board and to Region 2 staff present at the July 7th 

hearing, the combined effect of this subcommittee effort, the recusals, and the 
absence of transparency and additional Board member participation at this critical 
stage of the public participation and hearing process deprived Petitioners and the 
public of their full rights and cast a dark shadow over the propriety and legitimacy of 
the permit adoption process's ultimate outcome. 

iv. At the November 18, 2015 permit hearing, members of the public were, for the very 
first time, given notice of and access to copies of the Staff Supplemental and the 
Chair's Supplemental, both of which modify or effectively modify the terms of the 
Final MRP 2.0 Order and its compliance requirements.15 Although the Region 2 staff 
and counsel took pains at the hearing to try and characterize these Supplementals as 
mere "clarifications" and "outgrowths," the transcript of the proceedings makes clear 
that the members of the Region 2 Board understood that the Supplementals 
represented more, and even the staff appeared to concede at one point that one aspect 
of the Chair's Supplemental contained new requirements.16 Moreover, even if these 
Supplementals really only contained clarifications, at the very minimum, the public 
should have received notice of them at least 10 days prior to the hearing in order to 
have a real and meaningful opportunity to review and prepare testimony on their 
implications.17 

v. Even more significantly, Region 2 staff did not provide requisite notice to the public 
that "numeric performance criteria" for mercury and PCBs loading reductions 
contained in MRP 2.0 were intended as NELs rather than as NALs until they released 
their Response to Comments document on October 19, 2015 in conjunction with the 
announcement of permit adoption hearing.18 Indeed, the ambiguous nature of the 

14 Id. 

15 See Attachments 1 and 2 and Reporter's Transcript of Proceedings, November 18, 2015, Item 7 (RT-Nov18, 
Attachment 6 hereto) at 17:18-21, 51:9-54:20. 

16 Reporter's Transcript of Proceedings, November 19, 2015, Item 7 (RT-Nov19, Attachment 7 hereto)) at 
115:18-126:14. 

17 See Cal. Gov. Code § 11125. 

18 Response to Comments, available at 

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/stonnwater/Municipal/mrpresponsetoc 
omments/C11-12_Response_to_Comtnents.pdf , p. 4-10. As it appeared nowhere in the May 2016 Tentative 
Order, Fact Sheet, or associated public comment/hearing announcement, Region 2 staff's attempted explanation 
about having provided prior notice in various meetings and other informal communications of their intent to 
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term "numeric performance criteria" in the permit and its fact sheet resulted in 
extensive testimony at the June 10, 2015 hearing on the non-trash-related aspects of 
the draft permit and generated an associated formal request for clarification in terms 
of the NEL vs. NAL distinction in written comments which followed on July 9, 
2015.19 Hence, as a practical matter, the Response to Comments document's first 
time insistence that the numeric performance criteria were NELs and not something 
else effected a material change in the nature of the permit's requirements and the 
associated potential third party liability consequences to the co-permittees in the 
event they are unable to fully comply with them. As such, it should have commanded 
a revision of the draft permit/Fact Sheet and a re-opening of the written public 
comment period. 

vi. The final deliberations of the Regional Board members at the adoption hearing on 
November 19, 2015 concerning their resolution of key contested issues (including 
concerning the imposition of NELs rather than NALs for mercury and PCBs) 
occurred in a lengthy, 1 hour and 45 minute closed session that was also 
insufficiently noticed and which was otherwise unauthorized even in the context of an 
adjudicative proceeding of this nature.20 This precluded direct observation by, and 

have performance criteria serve as "enforceable limits" or a "metrics approach" is irrelevant and did not exclude 
the possibility of them being NALs in this regard in any event. RT -Novl9 at 128:6-129:22. 
19 See e.g., 
http://www.waterboards.ca.gov/sanfranciscobay/water issues/programs/stormwater/Municipal/agencies/SCVU 
RPPP_Legal.pdf ) 

20 Region 2's October 19, 2015 Public Notice of Adoption Hearing, available at 
http://www.waterboards.ca.gov/sanfranciscobay/water issues/programs/stormwater/Municipal/mrppublicnotice 
/MRP_Public_Notice.pdf provided no mention of a potential closed session whatsoever. The Agenda for the 
November 18-19, 2015 Region 2 Board Meeting, available at 
http://www.waterboards.ca.gov/sanfranciscobay/board info/agendas/2015/November/11 18 15 agenda.pdf , 

does not provide notice of a closed session in conjunction with its specified item on MRP 2.0 (Item 7). Instead, 
Agenda Item 11 just contains a boilerplate omnibus reference to a closed session for "Deliberation," the 
authority referenced for which is Government Code section 11126(c)(3). There is also a further explanatory 
note contained in a boilerplate attachment to the Agenda that explains that the Board may adjourn to a closed 
session at any time during the regular session to, among other things, deliberate, based on the authority 
provided by "Government Code section 11126(a), (d) and (q)." Putting aside for a moment the question of 
whether any of these statutory references provide authorization for a closed session in these circumstances, 
what they clearly do not do is override Government Code section 11125(b)'s independent requirement to 
provide clear advanced notice to the public of "an item" to be discussed in closed session. 

Moreover, in terms of providing authorization for a closed session on the MRP 2.0 adoption item, these 
references are either inapposite or non-existent. Even Government Code 11126(c)(3) extends only to 
deliberations on proceedings conducted pursuant to Government Code section 11500 or similar provisions of 
law. But Section 11500 et seq. concerns only proceedings conducted by administrative law judges and, to the 
extent Government Code section 11400 et seq. is considered similar, its general rule is that even an adjudicative 
hearing "shall be open to public observation" and may only be closed for certain limited purposes, none of 
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full accountability to, members of the public, as both the spirit and the letter of the 
Bagley-Keene Act demand.21 

B. Region 2's inclusion of NELs as opposed to NALs for mercury and PCBs load 
reductions in Final MRP 2.0 Order was the result of the flawed public participation 
process and inaccurate statements by Region 2 staff and counsel concerning the State 
Board's position on the issue. Beyond this, the NELs in question were otherwise not 
adequately justified on the record and their adoption therefore reflects an abuse of 
discretion. 

i. The above-described flaws in the public participation process leading up to the 
adoption of Final MRP 2.0 Order assume even greater importance in light of 
confusing, inaccurate, and sometimes misleading statements Region 2 staff and 
counsel made to the members of the Region 2 Board following the conclusion of 
public testimony at the permit adoption hearing.22 

After having confirmed that the requirements in MRP 2.0 were best management 
practices (BMP) and other required actions-based measures, consistent with their 
TMDL implementation plans, and that good faith compliance with them would create 

which presented themselves here. See Cal. Gov. Code §§ 11425.10(a)(3) and 11425.20(a)(1)-(3). Government 
Code section 11126(e), which was not referenced on the Agenda, also does not apply here since there is no 
significant exposure to litigation against Region 2 and, in any event, Region 2's counsel did not timely prepare 
and submit the requisite memorandum detailing the specific reasons and legal authority for closing the session 
on this basis. See Cal. Gov. Code 11126(e)(1), (e)(2), and (e)(2)(B) and (C)(ii). 

Finally, even if the above were not the case, the transcript of the open hearing reveals that the closed session's 
purpose was not deliberating evidence but rather, ultimately without apparent success, for the Board members 
to try and craft new permit language to resolve the NEL v. NAL issue in a manner addressing the co-permittees 
concerns. RT-Nov19 at 158:18-159:13. (Indeed, as has been observed relative to general permits issued in 
California, the line between adjudicative and quasi-legislative action and associated procedural rules governing 
the board members blurs in a proceeding to develop a single set of requirements governing a large number of 
co-permittees, like the 76 present here such that erring on the side of transparency concerning the Region 2 
Board members' decision-making is in order relative to this closed session issue.) 

21 See Cal. Gov. Code § 11120 ("It is the public policy of this state that public agencies exist to aid in the 
conduct of the people's business and the proceedings of public agencies be conducted openly so that the public 
may remain informed . . . . The people insist on remaining informed so that they may retain control over the 
instruments they have created.") 

22 Indeed, as described in more specific detail below, Regional Board counsel contributed to the flawed process 
and its biased outcome in a manner contrary to law by concurrently serving as an advocate for the staff s 

favored position on NELs and as a supposedly neutral advisor to the Board members at the permit adoption 
hearing. Nightlife Partners, Ltd v. City of Beverly Hills (2003) 108 Cal.App.4th 81; Quintero v. City of Santa 
Ana (2003) 114 Cal.App.4th 810. Cf. Morongo Band of Mission Indians v. State Water Resources Control Bd 
(2009) 45 Cal. 4th 731. (While it is not precedent, see also Los Angeles Superior Court's decision in County of 
Los Angeles, et al. v. State Water Resources Control Bd, No. BC122724 (2010).) 
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a safe harbor for the co-permittees, staff and counsel then left the Board members in a 
state of confusion by respectively saying that the mercury and PCBs requirements in 
the permit were not-fully action-based and ultimately acknowledging that failing to 
meet the numeric criteria would render the co-permittees subject to enforcement and 
third party lawsuits even if they implemented all required actions.23 

Then, contrary to the State Board's own conclusions and use of them, just before the 
improper closed session at the adoption hearing, Region 2 staff and counsel also told 
the Region 2 Board members that NALs would not be effective regulatory 
mechanisms and suggested that the State Board would see anything other than NELs 
as insufficiently rigorous.24 

Rather than engaging in this distorted advocacy, the Region 2 staff (and counsel to 
the Region 2 Board in particular), should have presented the Board members with a 
more objective delineation of the State Board's position on the issue of NALs v. 
NELs; informed them that the State Board has not precluded the use of NALs as an 
"ambitious, rigorous, and transparent" alternative to NELs to date; and left the 
decision on whether to use NELs or NALs in the Region 2 Board members' hands in 
a far less tainted manner. Indeed, the staff's characterization of NALs as toothless 
"kick the can" regulatory tools that are meaningless and cannot be enforced conflicts 
with: (1) the State Board's own use of them,25 (2) the State Board's Expert Panel's 
express recommendations concerning the use of NALs in municipal stormwater 
permits,26 and (3) the guidance the State Board recently provided on this issue in 
WQ0-2015-0075. 

23 Cf: RT -Novl9 at 12:18-17:12 and 155:9-18 with 145:12-147:5, 151:5-11, and 157:11-158:16. 

24 RT-Nov19 at165:16-166:21, 168:19-169:12, and 172:19-173:11. 
25 Storm Water General Permit Order No. 2009-0009-DWQ and Storm Water General Permit Order No. 2014- 
0057-DWQ. 

26 State Water Board Storm Water Panel of Experts, The Feasibility of Numeric Effluent Limits Applicable to 
Discharges of Storm Water Associated with Discharges from Municipal, Industrial and Construction Activities 
(June 19, 2006) at p. 8 ("It is not feasible at this time to set enforceable numeric effluent criteria for municipal 
BMPs and in particular urban discharges. . . . For catchments not treated by a structural or treatment BMP, 
setting a numeric effluent limit basically is not possible.) After the conclusion of the public testimony portion 
of the adoption hearing, Region 2 staff asserted that SCVURPPP's characterization of the Expert Panel's 
conclusions were amounted to gross misrepresentation. RT -Novl9 at 131:12-20. Although there is no 
evidence to support it in the record and it is sheer speculation at best, they then went on to assert that the Expert 
Panel's report was outdated and that these experts "were not thinking in the context of Effluent Limits . . . 

which are an enforceable numeric . . . performance measure that will be enforced." RT-Nov19 at 133:1-9 
(emphasis supplied.) 
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Indeed, in the latter, although the State Board acknowledged that the Los Angeles 
Regional Board's use of NELs to implement 33 TMDLs in its area was not error 
given the number and nature of TMDLs involved, it then went on to specifically 
state: "We emphasize, however, that we are not taking the position that [NELs] are 
appropriate in all MS4 permits or even with respect to certain TMDLs within an MS4 
permit . . . . We also decline to urge the regional water boards to use [NELs] in all 
MS4 permits."27 

And with regard to the Region 2 staff's repeated assurances to its Board that the co- 
permittees concerns with NELs could be sidelined and dealt with later through the 
exercise of their enforcement discretion, they and counsel should have informed their 
Board members that the State Board had expressed a different policy preference 
earlier this year when it stated in WQO-2015-0075: "from a policy perspective, we 
find that MS4 Permittees that are developing and implementing [alternative 
compliance measures] should be allowed to come into compliance with . . . interim 
and final TMDLs through provisions built directly into their permit rather than 
through enforcement orders" - i.e., enforcement orders that could arise from non- 
compliance with NELs per se.28 

ii. Beyond these significant process issues, the substantive justification offered by 
Region 2 staff for treating the numeric performance criteria for PCBs and mercury 
load reductions as NELs also falls short. First, while they are undoubtedly designed 
to further implement Region 2's mercury and PCBs TMDLs and represent an 
increment towards getting to the waste load allocations assigned to stormwater 
therein, there is nothing concrete in the record revealing how the numeric values of 
the NELs were actually calculated.29 Instead, Region 2's staff state why they think 
the load reduction numbers they have identified as NELs for PCBs are feasible to 
achieve based on the Bay Area's recent performance in terms of new and 
redevelopment and building demolition and construction.30 But the Region 2 staff's 
economic forecast (which often proves wrong even when done by actual economists) 
has no basis in the record and requires no deference given their lack of expertise in 
the discipline in question. Moreover, a plethora of testimony at the adoption hearing 
demonstrated that even if the staff's prediction concerning the pace of development 

27 WQO-2015-0075 at p. 58-59. 

28 Id. at 31. 

29 Region 2 counsel's last minute effort to try and create a record for their being an adequate substantive basis 
for the NELs through eliciting a wholly conclusory statement by a staff member is meaningless and improper 
advocacy, particularly without the "adequate information" to which she summarily refers actually having been 
delineated in the record and subject to prior public review and comment. See RT-Nov19 at 174:21-175:5. 

30 RT-Nov 18 at 26:6-9. 
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and construction ends up being on target, there is still likely to be a significant 
shortfall in all, or at least many, co-permittees meeting the NELs.3I 

At one point, staff testified at the adoption hearing that the PCB numbers were "based 
on an updated assessment of controls to reduce PCBs to the maximum extent 
practicable" and then indicate that their calculation "started with a numerical 
formula."32 But, importantly, this formula and these calculations are nowhere to be 
found in the record, and later in their testimony, the same staff member even indicates 
that they abandoned the formula-based calculation effort.33 Their testimony then 
goes on to explain that they turned to "a number of sources of information" to come 
up with the 3 kilogram PCBs load reduction requirement, but once again, these 
sources were not delineated in the permit's Fact Sheet or elsewhere in the record.34 

Indeed, the Region 2 staff member's further testimony on the issue indicates that the 
PCBs load reduction numbers in controversy are no more than speculative 
"guesstimate estimates" that represent the idea of "[ h]ere is the number, we think it's 
attainable." 35 Ultimately, the staff even expressly conceded that "we know that 
there's uncertainty with the basis of our numbers," while trying to reassure the 
Region 2 Board members that they could deal with the uncertainly through their 
future exercise of enforcement discretion.36 (Region 2's counsel then further 
conceded to one of the Board members that the numbers were uncertain and that the 
co-permittees would be in non-compliance if they did not meet them despite their 
good faith efforts to implement all required actions.37) 

iii. Finally, in the course of the adoption hearing, Region 2 staff revealed that, when all 
was said and done, their position on NELs was really based on their preference to 
avoid having to specify additional required actions and then expending the additional 
effort necessary to oversee and enforce on them if bad actors emerge among the co- 

31 See e.g., RT-Nov18 at 138:8-142:18 and 158:7-159:22. See also RT-Nov18 at 67:19-68:11; 95:12-16; 
104:13-105:8; 112:19-113:11; 117:1-11; 128:24-130:3; 136:1-11; 201:19-205:8; 231:-232:22; 241:1-23; 
244:17-245: 15; 248:25-249:4; and 259:9-24. 

32 RT-Nov19 at 133:12-22. 

33 Id. at 135:22-24. 
341d. at 136:14-16. 
35 Id. at 137:18-19 and 145:5-6. Relative to some communities that are not likely sources of PCBs, the Region 
2 staff's testimony even went further to characterize the requirements as they might default down to them as 
"unrealistic." RT-Nov19 at 152:2-6. See also id. at 167:4-18. 

36 Id. at 148:3-20. 

37/d. at 150:18-151:11. 
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permittees and refused to meet their implementation obligations.38 Instead, they 
ultimately admitted that their insistence on NELs reflects their preference to employ a 
psychology of "coercion." 39 Not only is this an inappropriate basis for calculating 
the numbers used for the NELs, while they voted to include them based on the 
mistaken understanding that the State Board would disapprove the permit if it 
contained NALs instead, the need for undertaking a coercive, rather than cooperative 
state-local partnership approach vis-à-vis the co-permittees, was not a view that was 
shared by the members of the Region 2 Board.4° 

8. A statement that copies of the petition have been sent to the Regional Water 
Board and to the discharger, if different from the petitioner. 

Copies of this Petition have been provided to Region 2, the member agencies of 
SCVURPPP and SMCWPPP, and, through their respective municipal stormwater 
programs, all other co-permittees to MRP 2.0. 

9. A statement that the issues raised in the petition were presented to the regional 
board before the regional board acted, or an explanation of why the petitioner 
could not raise those objections before the regional board. 

Both SCVURPPP and SMCWPPP actively participated in the public comment and 
hearing process on MRP 2.0.41 As demonstrated through the above citations to the record 
and in Attachments 3-7, all issues raised in this Petition were previously presented to 
Region 2 prior to its final action in adopting MRP 2.0 on November 19, 2015.42 

In closing, Petitioners wish to note that the vast majority of MRP 2.0 was not the subject of 
significant dispute and is a tribute to an otherwise high level of cooperation between it and its 
fellow municipal stormwater programs in the San Francisco Bay Area and the Region 2 staff 
SCVURPPP and SMCWPPP raise the issues in this Petition to ensure an improved, more 

38 See RT-Nov19 at 135:12-17 and 144:24-145:6. 

39 RT-Nov 19 at 170:3-172:14. 

40 RT-Nov19 at 158:18-160:1, 165:6-15, 166:22-168:5, 179:24-182:2, 185:18-187:6, 190:25-192:13, and 
194:14-195:6. 

41 See e.g., 
http://www.waterboards 
WPPP.pdf 
http://www.waterboards 
RPPP.pdf , and 
http://www.waterboards. 
RPPP_Legal.pdf 

42 As to the process issues, see also RT-Nov18 at 252:13-254:14. 

.ca.gov/sanfranciscobay/water_issues/programs/stormwater/Municipal/agencies/SMC 

.ca.gov/san franc i scobay/water_issues/programs/stormwater/M un c ipal/agencies/SCV U 

ca.govisanfranciscobay/water_issues/programs/stormwater/Municipal/agencies/SCVU 
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transparent, and publicly legitimate permit will be put in place that avoids the prospect of 
resource consuming litigation and allows for a high level of cooperation and creative 
approaches to continue to make meaningful and substantial progress on the highest priority 
water quality issues in the Bay Area. 

Thank you for your consideration. 

Resp ctfully submitted 

Robert L. Falk 
Program Legal Counsel 
Santa Clara Valley Urban Runoff 
Pollution Prevention Program 

Matthew Fabry, PE 
Manager 
San Mateo Countywide Water 

Pollution Prevention Program 

Attachments 

cc: Bruce Wolfe, Executive Officer, Region 2 

SCVURPPP Co-Permittees 
SMCWPPP Co- Permittees 
Alameda, Contra Costa, Vallejo and Fairfield Municipal Stormwater Program Managers 
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CALIFORNIA 
AL WATER QUALITY CONTROL BOARD 

, FRANCISCO BAY REGION 

MEETING DATE: November 18, 2015 

ITEM: 7 - SUPPLEMENTAL 

SUBJECT: REVISED TENTATIVE ORDER FOR REISSUANCE - MUNICIPAL 
REGIONAL STORMWATER NPDES PERMIT 

The following are proposed revisions to the November 10, 2015, version of the Revised 
Tentative Order that provide clarification as described. 

1. Provision C.10.b - Demonstration of Trash Reduction Outcomes 

Provide clarification on frequency of visual assessments required by Provision 
- Visual Assessment of Outcomes of Other Trash Management Actions on 

page C.10-4 (Tentative Order Page 107) 

Fact Sheet for Provision C.10.b.ii.b.((i)-(iv) - Visual. Assessment of Outcomes of Other 
Trash Management Actions on page A-99 

The frequency of required visual assessments depends on the rate of trash generation, the 
sources and types of trash, trash management actions deployed, and time of year. During 
the wet season, October through April, visual assessments in a trash management area 
must be conducted at a frequency that determines whether there may be trash discharges 
to the storm drain system from sources or areas of trash accumulations before a trash 
management action or combination of actions is implemented or between recurring trash 
management actions. The degree of trash reduction that a Pennittee claims also affects 
the frequency of visual assessment necessary to make the claim. Higher reduction claims 
typically require higher frequency of assessments. 

During the wet season, for claims that a trash generation area has been reduced to a low 
trash generation area, this should be at least once per month in what was a very high trash 
generation area, at least twice per quarter in what was a high trash generation area, and 
once per quarter in what was a moderate trash generation area. Permittees, with 
justification, may conduct less frequent visual assessments for claims that a trash 
generation area has been reduced from what was a very high trash generation area to a 

high or moderate trash generation area or from what was a high trash generation area to a 

moderate trash generation area. Frequency of visual assessments during the dry season, 
May through September, should be at least once per quarter, including, and preferably, 
within the month (September) before the wet season begins. Higher frequencies of visual 



Item 7 Supplemental 

assessments than those illustrated above may be required to demonstrate effectiveness of 
trash control actions and claimed trash reduction. Lower frequencies than those illustrated 

above may also be acceptable with justification. 

2. Provision C.10.b.v - Receiving Water Monitoring 
Break up one long sentence and clarify dates in another. 

Fact Sheet for Provision C.10.b.v - Receiving Water Monitoring on page A-102 

Break up sentence after question number 4 into two sentences as follows: 

The monitoring tools and protocols may include direct measurements and/or observation 

of trash in receiving waters., or in In scenarios where direct measurements or observations 

are not feasible, surrogates for trash in receiving waters, such as measurement or 

observation of trash on shorelines or creek banks may provide a practicable means of 
monitoring trash. 

Fact Sheet for Provision C.10.b.v - Receiving Water Monitoring on page A-102 

Provide date clarifications in second sentence of last paragraph as follows: 

, Permittees must submit a preliminary report on the proposed monitoring program k 
July 1, 2_019 a year in advance of the final proposed monitoring program due July 1, 

2()20, six months before the Permit expires. 

3. Provision C.10.f - Reporting (Trash Load Reduction) 

Provide clarification on what must be included in a report of non-compliance with a 

mandatory trash reduction deadline. 

Provision C.10.f.v. on page C.10-9 (Tentative Order Page 112) 

Replace last sentence of reporting requirement C.10.fv.b, with the following: 

The report shall include a plan and schedule for implementation of full trash capture 

systems sufficient to attain the required reduction. A Pen-nittee may submit a plan and 

schedule for implementation of other trash management actions to attain the required 

reduction in an area where implementation of a full trash capture system is not feasible. 

In such cases, the report shall include identification of the area and documentation of the 

basis of the Permittee's determination that implementation of a full trash capture system 

is not feasible. 
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C. 10. Trash Load Reduction 

C.10.b. Demonstration of Trash Reduction Outcomes 
v. Receiving Water Observiltions-Monitoring Permittees shall conduct receiving water 

mollOring ervations dowastre 
have-beeenverted-frem Very High, High, or -Medenate to Low trash genera ion rates, 
or at other-locations for which reeet-N-Hitering over time-will-produce useful 
trash ma -. and'develop receiving water monitoring tools and 
protocols and a monitoring program designed, to the extent possible. to answer the 
following questions:. 

Have a Permittee's trash control actions effectively prevented trash within a 
Permittee's jurisdiction from discharging into receiving. water(s)? 

Is trash present in receiving water(s), including transport from one receiving water to 
another. e. ., from a creek to a San Francisco Ba se ment. at levels that ma cause 
adverse water quality impacts? 

Are trash discharges from a Permittee's jurisdiction causing or contributing to 
adverse trash impacts in receiving water(s)? 

Are there sources outside of a Permittee's jurisdiction that are causingor 
contributing to adverse trash impacts in receiving water s ? 

The monitoring tools and protocols shall include direct measurements and/or 
observations of trash in receiving water(s), or in scenarios where direct measurements or 
observations are not feasible. surrogates for trash in receiving waters. such as 
measurement or observations of trash on stream banks or shorelines. 
a. Development and Testing Plan The observatiens shall-he sufficient-to-determine 

whether a Permittee's trasli-eentet-ierts-have-e-ffee4i-vel-nteri-trash from 
discharging inte-reeei-ving waters, whether-addiaal actions may be necessary 
associ-ated with sour es within a P-ermi-tteels-j+Kisfliet,-whether-there-are 
en-going sour e Permitte&s ji at-are causing or 
eontri-b-uting-te-tidverse trash impacts in the-reeeiving \\atcr(s). Permittees shall 
submit a plan acceptable to the Executive Officer by July 1. 2017, to develop and test 
-a:i)ii)fige receiving, water monitoring program 444-a. o :3 that includes the 
following: 

(i) Description of the tools and protocols to e pcd,and test; 
(ii) Description of discharge and receiving water scenarios, which will be 

considered, that accounts for the various receiving waters and watershed, 
community, and drainage characteristics within Permittees' jurisdictions that 
affect the discharge of trash and its fate and effect in receiving water(s); 

(iii) Description of factors, in addition to those in C.10.b.v.a.(ii), that will be 
considered and evaluated to determine scenarios and spatial and temporal 
representativeness 1.; 



(iv) I enti lea ion si resell a ve 

receivrn wader: scenarios < -tl at !iii' e:monitore urmg-- is,nermitterm, 

(v) Development of a system to manage and access monitoring results; 

(vi) opportunity for input and or aticn by interested iesart 

Ly11Ssientfic eetpIreyiewietoolsad protocols testing results; and 

viii Schedule for development and testin 

onitorin"' at re iresentative: sites start nc)--lateerthari-Dbiober,2017.-Al 

rmlttees 1S0 

grorgssze=szimuwwwwo_....m.." 

e eri Itees:conauet,-Anis:moriatnrou endent -.a I v.e roolo . 

fRiliToMei;thiiiiii.0-6 0 8. 

b. Report and Proposed Monitoring_Program - 
minimum ftwi-ee-p 
been-eke C : : 

eted a 

frectti envy . -Permittees press in the 

2018 Annual Report, and submit a preliminary report by July 1, 2019 and a final 

report by July 1, 2020 on the 
ro osed trash receivin water monitorin I ro ram. The 

progressp3rel1 rt report is not required if the Permittees conduct this work through 

an independent third party'apW6iesdigiliaig&M--15fail that provides input 

and participation by interested parties and scientific peer review of the tools and 

protocols and testing results and_proposed receiving monitoring program. 

e. Trash Hot Sp 
receiving water observation site. 

manageme 

C.10.f. Reporting 

vi. In the 2018 Annual Report. Fdliii2risTzglaampAL andWsfirj4.receivino 
water tri 
fe-eciving Ovate 

2 2 

; 
z:::.monitoring program dVdlOptddi*C.10.b.v. 

2." 2 : : 





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































1 matter how many buildings are demolished, there 

2 was a concern raised by at least one or more 

3 commenters, "We don't have control over the pace 

4 of building demolition." That two is average, so 

5 we know in some years there's going to be less, 

6 in other years more, but if you have a program we 

7 are pretty confident that program will be 

8 effective. And we have been working with the 

9 Permittees, with Waste Management people, etc., 

10 and it's become I'm quite confident that this is 

11 a very doable program building on existing 

12 construction demolition programs. And the big 

13 Buildings are already being attended to. We've 

14 had testimony at a workshop from these people who 

15 do this demolition work, and they said, "We are 

16 doing this already. Doing it region-wide will 

17 take some work, but it's quite doable." So 

18 that's two of the three, so now we're down to the 

19 half by midterm and then another half by the end, 

20 so one kilogram per year. Based on information, 

21 we feel if we use the 120 grams from Green 

22 Infrastructure and an expectation of contaminated 

23 property is on the order, I think, of 700 grams 

24 that adds up to about .8 just identifying 

25 contaminated property and doing Green 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, San Rafael, California 94901 (415) 457-4417 



1 Infrastructure, .8 plus out of the 1.0. So that 

2 1.0 is lots of other things that could be done. 

3 So hopefully I'm giving you a basis. 

4 Now, one thing I like, especially Board 

5 Member McGrath, you challenged commenters 

6 yesterday, "Give me something to react to, don't 

7 just tell me what you don't want, give me some 

8 evidence." And so Barbara Hawkins from San Pablo 

9 did that. Well, you just have to clarify, 

10 however, I'm going to change the representation 

11 of the numbers that she presented because she was 

12 presenting numbers to say they've done analysis 

13 of what they can do in San Pablo and determine 

14 that, with referrals, identifying contaminated 

15 properties and referrals, and doing comparable 

16 Green Infrastructure relative to what they did 

17 this permit term, the best they could do is about 

18 two kilograms a year -- excuse me, two grams, I 

19 keep -- two grams, but said "our default city 

20 specific requirement at the end of the permit 

21 term would be five grams per year." So their 

22 population-based calculation from the three would 

23 meet three kilograms per year, their part of 

24 would be five grams. But account for the 

25 Building Demolition Program, which is two-thirds 

CALIFORNIA REPORTING, LLC 
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1 -- two-thirds of three was to Building Demolition 

2 Programs, so if we take one-third of five - 

3 UNIDENTIFIED SPEAKER FROM AUDIENCE: 

4 [Indiscernible] 

5 CHAIRPERSON YOUNG: This is - 

6 DR. MUMLEY: Just to point, it's five or 

7 six, the point is what I understood and what we 

8 understood is that their load reduction would be 

9 about five grams, in which they could account for 

10 two grams through referrals of contaminated 

11 property and Green Infrastructure on their own, 

12 and that would exceed their fraction of the one 

13 kilogram per year. So I have to repeat that 

14 again? So we look at five being less than two 

15 grams, and they potentially get more than two 

16 grams with those things, so it's just an 

17 illustration that our numbers aren't pie in the 

18 sky, they reflect a foundation of attainability. 

19 So that's Part 1, that these numbers we have in 

20 the record, we've put forward the basis of these 

21 numbers, specifically included the two kilogram 

22 per year reduction for the buildings in the 

23 permit, and then in the Fact Sheet illustrate the 

24 values that could be gained through 

25 identification of contaminated property and 

CALIFORNIA REPORTING, LLC 
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1 referring it, and other type of things. So 

2 there's a path to compliance illustrated. 

3 On top of that, they are actually 

4 required to take those Fact Sheet findings and 

5 put them into play in the form of a program 

6 report that states "this is the load reduction 

7 assessment program that we're going to use to 

8 meet the load reduction requirements." So they 

9 have the opportunity to take what's in the Fact 

10 Sheet, ground truth it, improve upon it in that 

11 2016 Annual Report submittal that says "this is 

12 the path to compliance that we've proposed and 

13 building on what we've included in the Fact 

14 Sheet, which we will provide a path to compliance 

15 subject to ground trothing." They can update 

16 that path each year, it's not a one-time thing, 

17 as they get new information they can improve upon 

18 it, so that's part of it, that the Permittees do 

19 have a control over the path to compliance. Two, 

20 if we point out that major reopener, if it is 

21 determined that there's information that we 

22 weren't aware of today, new evidence that, 

23 indeed, as articulated, "Oh, we don't think we 

24 can get there," if they can show evidence that 

25 the foundation for these numbers are in error, 

CALIFORNIA REPORTING, LLC 
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1 that's cause for the Board to take an action to 

2 preclude an unintended consequence that they'd be 

3 in noncompliance with these requirements, even 

4 though they've done things in accordance with 

5 this prescribed methodology. And then, three, 

6 the other factor -- and we're going to work with 

7 them on this, no surprises, as Permittees have 

8 asked for and we've agreed that we would sustain 

9 a forum with representation of our staff and 

10 Management and their staff and Management to make 

11 sure we're working together on this so we don't 

12 have the surprises that, say, happened with the 

13 trash approach. We're all going to be clear as 

14 this goes along. 

15 And worst case scenario, again, effluent 

16 limits versus Action Levels, effluent limits of 

17 concern is enforceability, enforcement. And it's 

18 alleged that, well, even if the Board uses this 

19 enforcement discretion, there's third party risk. 

20 I would assert that this would never be an easy 

21 task for a third party to enforce, especially, as 

22 long as we're involved and recognizing, again, 

23 the basis of the load reduction expectations and 

24 the gradual improvement of them, if we find the 

25 expectations are wrong, we would amend the permit 
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1 so there wouldn't be an enforcement consequence. 

2 Bottom line is, I told this to the Permittees, we 

3 would be first in line to defend you against a 

4 third party lawsuit that would have no water 

5 quality benefit. 

6 Now I'm going to turn it around and 

7 explain why not Action Levels. There's a couple 

8 reasons, but I'll try to keep it simple, one is 

9 we do not want to penalize the good actors, the 

10 good actors say, "We're going to act anyway, so 

11 why do you have to put these enforcement numbers 

12 on it?" And I go, we know and trust you, 

13 however, not all Permittees are created equal, 

14 and it's evident in the degree of testimony and 

15 statements in testimony that it's just human 

16 nature, people are going to look at what's the 

17 least I have to do to comply. And if there's no 

18 consequence, if the concept of this Action Level 

19 is, "If I don't comply, then I just have to 

20 commit to actions," well, meanwhile they're 

21 saying, "We don't know that there's any actions 

22 that we can do." But we're saying there are 

23 actions you can do, so it's unclear what would 

24 get done if all you had -- if you had action 

25 levels, I would assert the good actors will act, 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, San Rafael, California 94901 (415) 45'7-4417 



1 but other won't, and then we would have a 

2 challenge to take appropriate enforcement action 

3 on the others. There are tools in our toolbox to 

4 force action, but they are complicated and costly 

5 for us. For us, the idea is, "Here is the 

6 number, we think it's attainable, we're going to 

7 work with you towards attainment, and, again, 

8 multiple mechanisms to adjust as necessary why 

9 the action level works." 

10 And going back to one more thing, and I'm 

11 going to finish with this point because I think 

12 you have questions, I'm sure. Another statement, 

13 it's not a rebuttal, I guess it's a response to 

14 the suggestion in Bob Falk's presentation that, 

15 well, a simple fix would be to just add language 

16 that says, "A Permittee shall be considered in 

17 compliance with the Numeric Performance criteria 

18 if it is fully implementing all required 

19 actions." Well, the permit doesn't require 

20 actions, the permit says, "Meet these numbers 

21 through actions that you self-determine." Again, 

22 I'll go back to it over and over, saying "tell us 

23 what actions you can commit to do, and we will 

24 recognize them in the permit." We don't have 

25 those actions, other than the permit stating that 
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1 you have an action required to do a building 

2 demolition program, and you have a stipulated or 

3 somewhere of the two kilograms a year, and you 

4 have a Green Infrastructure action. And 

5 everything else is to be determined, so this 

6 would be referring to required actions that are 

7 not in the permit. And one last point is that 

8 we've asked in our dialogue, which is why I'm 

9 going to again say that the statement that it was 

10 not understood that these numbers were Numeric 

11 Limits, is false, because over and over we've 

12 been talking about, well, we'd rather have an 

13 Action-based program. And we've over and over 

14 said, "Okay, what are the actions that you're 

15 willing to commit to do that we could recognize 

16 and build the permit requirements around them?" 

17 We don't have those actions for the record in 

18 order to build the permit around them, ergo the 

19 approach we present in this permit essentially is 

20 in our minds the preferred path because it 

21 creates a challenge, albeit there will be some 

22 cost, but we think we've considered that these 

23 are attainable with reasonable efforts, will not 

24 be attainable without new efforts, and there will 

25 be new costs with it, but they're a reasonable 
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1 step in the context of focused implementation to 

2 make progress towards solving a problem which 

3 means people cannot eat fish collected from the 

4 Bay, contaminated by PCBs. And I'll end with 

5 that, we want to make fish eatable. 

6 VICE CHAIR MCGRATH: Tom, I want to 

7 follow this up with let's continue to use San 

8 Pablo as an example because I want to make sure 

9 that I understand it. 

10 So let's say that San Pablo agrees to 

11 establish a building inspection program that's 

12 satisfactory. And let's say that beyond that, 

13 they also have a program that uses available 

14 resources and a reasonable level of effort to 

15 identify contaminated properties and submit them 

16 for remediation, and they also identify, you 

17 know, just picking something out of the air, two 

18 acres of Green Infrastructure which is feasible. 

19 And they have had dis-allocated to them a two 

20 gram further reduction from Green Infrastructure, 

21 and it turns out that all that is feasible in 

22 terms of Green Infrastructure would be one gram. 

23 And they take all reasonable steps to implement 

24 all three elements of those programs. From your 

25 perspective, would they be in compliance? 
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1 DR. MUMLEY: The short answer is yes. 

2 mean, I would have to say it's a combination of 

3 factors, one is that -- because we know that 

4 there's uncertainty with the basis of our 

5 numbers, and so they've taken actions consistent 

6 with the basis of the numbers and they came up 

7 short, my exercise of enforcement discretion 

8 would say they fell short of the number, but in 

9 the spirit of it they're in compliance, so then 

10 there is this liability because the numbers don't 

11 add up, in which case we can't say 

12 unconditionally they're in compliance, it would 

13 be done through a narrative dialogue that we 

14 could recognize in the record the adequacy of 

15 their actions relative to the intent of the 

16 permit, and that has a degree of shield against 

17 further enforcement. I mean, clearly, I would 

18 expect this Board, as it always has, uses its 

19 enforcement discretion, that our enforcement 

20 toolbox is full spectrum of soft to hard - 

21 VICE CHAIR MCGRATH: Let me stop you 

22 there. So I assume, I mean, this is extremely 

23 important to my reasoning, assume that there's 

24 going to be a discussion and debate as to whether 

25 two acres or three acres, or one acre of Green 
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1 Infrastructure is in fact feasible, and material 

2 interests behind that. But ultimately if you and 

3 the City of San Pablo agree that this two acres 

4 is all that's feasible, and notwithstanding that 

5 they're not going to achieve that, but they're 

6 not going to achieve greater reductions, but they 

7 are going to implement that, there would be a 

8 record that would indicate that they had taken 

9 reasonable steps? 

10 DR. MUMLEY: Agreed. And I think San 

11 Pablo is a good example, I'm not picking on them, 

12 because as we all know that they're an 

13 economically challenged community, but they are a 

14 community that is engaged, they community and its 

15 staff are actively pursuing actions, and so - 

16 VICE CHAIR MCGRATH: They have a very 

17 talented City Engineer. 

18 DR. MUMLEY: -- I would put them in the 

19 good student part of the classroom, and it's our 

20 job to keep -- we will help and assist them, and 

21 we don't want to penalize them for not being able 

22 to afford the best books, you know, so clearly -- 

23 but I'll also remind you that the City-specific 

24 consequences only come to bear if the good of the 

25 whole is not realized, so there is this 
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1 encouragement to look more globally, that there 

2 are sources beyond just -- this is only the 

3 default, we're going back to the default, and we 

4 have to be aware of the default consequences. 

5 VICE CHAIR MCGRATH: Right. 

6 DR. MUMLEY: I think -- 

7 VICE CHAIR MCGRATH: I'll tip my hand, 

8 mean, I want the implementation of feasible Green 

9 Infrastructure with expected results to be 

10 enforceable; beyond that, achieving PCB 

11 reductions is going to be really hard, and I 

12 don't want to expose them to liabilities much 

13 beyond the implementation of reasonable Green 

14 Infrastructure. 

15 CHAIRPERSON YOUNG: And their programs. 

16 VICE CHAIR MCGRATH: The rest of the 

17 program, obviously. 

18 DR. AJAMI: I guess I just want to 

19 emphasize the same point you were just trying to 

20 make. What you are saying is there is 

21 uncertainty in these numbers, we realize even 

22 though these are Numeric Levels we are providing 

23 in here, there is a chance that we may go below 

24 or above, you know, there's always uncertainty in 

25 these exact numbers. But we recognize that and 
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1 we are flexible in the sense that you are doing 

2 everything, you are willing to look into it and 

3 see how -- right? No? Actually, you want to say 

4 something? 

5 MS. WON: Well, if you want. So if the 

6 Permittee doesn't meet the three kilogram number, 

7 then it is in noncompliance. Whether we take 

8 enforcement action is a different issue, and Tom 

9 is saying we wouldn't take enforcement action. 

10 

11 

12 

DR. AJAMI: That's what I meant, yeah. 

MS. WON: Okay. 

DR. AJAMI: That's exactly what I meant. 

13 So case by case, we'll look into all their 

14 actions and all the efforts they put into 

15 complying, and if they are not meeting those 

16 targets, we'll try to figure out why and how, and 

17 what are the next steps. 

18 CHAIRPERSON YOUNG: May I ask a question 

19 that was brought up repeatedly, three or four 

20 times from small jurisdictions, got up and said, 

21 "We used to be orchards or, you know, an 

22 agricultural community, we just recently got 

23 built out, we don't have any PCBs, but we got an 

24 allocation." Would you like to respond to that 

25 on the record and let us know what your thoughts 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, San Rafael, California 94901 (415) 457-4417 



1 are about that? 

2 DR. MUMLEY: Yes, best to use frank 

3 language, I mean, it's an unintended consequence 

4 that the implementation of the TMDL results in 

5 imposing unrealistic requirements on communities 

6 that are not a source of PCBs. Again, that's why 

7 we ended up looking at loading as a whole to the 

8 Bay, and then because we were at the time pushed 

9 by EPA to have to have allocations to each permit 

10 that existed, we ended up having to have a County 

11 basis to it, so we end up with County-based 

12 allocations in the absence of any other way of 

13 doing it, we just used population as a surrogate 

14 for PCBs, which is arguably not the best because 

15 are certainly the older communities, dense 

16 communities, and have that nexus that the newer 

17 communities don't. But what we're getting into 

18 is a problem, the consequence of going down to 

19 the community level that we didn't account for in 

20 the TMDL, you know, which only prescribes the 

'71 County basis. What we have in this permit, 

22 especially in the revised permit, is an explicit 

2J J opportunity for the Permittees to present an 

24 alternative partitioning of the County-based 

25 allocations to its individual communities that 
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1 would account for that. I mean, the challenge 

2 however being like take Contra Costa County, the 

3 East County versus West County, new versus old, 

4 you know, depending on the community considerable 

5 differences in economic viability, and so you get 

6 into lots of factors that complicate things. But 

7 already, already the Contra Costa Program as well 

8 as the other County-based programs do certain 

9 actions on a shared basis with pooled resources 

10 versus actions they do on a community-specific 

11 basis. So it's clearly not our intent that you 

12 would expect actions in Clayton, we kind of use 

13 Clayton as the lowest population community, 

14 relatively new community, to have be much of a 

15 source of PCBs, other than what's captured from 

16 atmospheric deposition on its hardscape, but 

17 since its hardscape is relatively small compared 

18 to the bigger communities, translates into small 

19 fractaon. 

20 So we recognize that, but we again expect 

21 the actions that we have accounted for in 

22 developing those numbers, are doable without 

23 having to go to requiring communities that don't 

24 have PCBs to take action. So the complicated 

25 response is there are a couple mechanisms for 
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1 that to be accounted for, you can change the 

2 allocation scheme, or otherwise the all for one, 

3 one for all will play out and we're fairly 

4 confident that there's more low hanging fruit to 

5 pick than we've looked for to date, albeit if 

6 it's not available, we have, as I said, two 

7 immediate responses to that by changing the 

8 foundation of the assessment methodology and plus 

9 a demonstration that the evidence that we used to 

10 base those numbers has been trumped by new 

11 information, those numbers can be changed. So 

12 there's multiple outlets if we trade an 

13 unintended consequence. 

14 CHAIRPERSON YOUNG: Are there - 

15 MR. LEFKOVITS: Can we go back to I guess 

16 it was Mr. McGrath's question about San Pablo as 

17 a good actor, and I was just listening to -- I'm 

18. having a hard time parsing the answer if they try 

19 and don't meet their goals, but they've done 

20 everything that was not required, but stipulated, 

21 what the differences between that answer and the 

22 language that Falk proposed, minus that one word 

23 "required?" 

24 MS. TSAO: Microphone, please. 

25 MR. LEFKOVITS: My question is, what's 
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1 the difference between the answer to the San 

2 Pablo example and the Falk language if you change 

3 the word "required" in the Falk language to 

4 "stipulated actions" rather than "required 

5 actions?" I mean, it sounded very similar to me. 

6 DR. MUMLEY: Well, let's see if I can 

7 give you the simple response. The required 

8 actions are stipulated actions, actually they are 

9 required. The permit requires Green 

10 Infrastructure actions for PCB load reduction. 

11 It requires a building demolition program. But 

12 the rest, all other actions are to be determined. 

13 So all we could refer to in terms of this 

14 statement would be those two required elements. 

15 It would still be the Green Infrastructure 

16 requirements and the Building Demolition 

17 requirements that they would only be held 

18 accountable for. 

19 MR. LEFKOVITS: Well, help me out. We've 

20 got a set of satisfactory actions in the San 

21 Pablo example, I'm not saying it right, but in 

22 the example they didn't meet their numeric 

23 target, but they did everything else right and 

24 they're good people doing the right thing. 

25 MR. BOWYER: In the hypothetical, San 
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1 Pablo built the Green Infrastructure, they did 

2 the difficult Green Infrastructure construction. 

3 If it's an action level, there's no consequence 

4 if they don't build that green infrastructure. 

5 There's only the requirement that they try harder 

6 next time. So it comes to base motivation, I 

7 think. 

8 MR. LEFKOVITS: I'm a little confused, 

9 but if you say that having the Building 

10 Demolition Program and the Green Infrastructure 

11 is a requirement. 

12 DR. MUMLEY: For any particular 

13 community, the Building Demolition Program is two 

14 thirds of their share of the requirement under 

15 the current scheme, so that's a given. That's 

16 actually already expressed in the permit. This 

17 statement has no value relative to the Building 

18 Demolition Program because the Building 

19 Demolition Program, the permit already says if 

20 you have a Building Demolition Program, you get 

21 two kilograms, you have to comply, and you have 

22 to have a program. And so then it gets into what 

23 else are they required to do, you know, what 

24 other actions are required? And the only other 

25 quasi-required actions, although we're not 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, San Rafael, California 94901 (415) 457-4417 



1 specific about exactly how to do it, is that you 

2 have to take Green Infrastructure actions 

3 efficient to add up to your share of the .12 

4 kilogram per year total at the end of the permit 

5 term. So that gets into, well, how far do I have 

6 to go to demonstrate that I've implemented that 

7 requirement? And what if I fell short? The 

8 assumption is that that requirement can be met 

9 based on just no additional actions beyond the 

10 benefits recognized during the current permit 

11 term through new and redevelopment. So if it's 

12 possible that new and redevelopment doesn't 

13 generate the same level of default, 

14 opportunistic, Green Infrastructure, PCB load 

15 reduction, then they would be liable for the 

16 difference. And that means, you know, have they 

17 tried to do anything? Are there other 

18 opportunities beyond the mandatory new and 

19 redevelopment requirements for Green 

20 Infrastructure that they may have been able to 

21 realize? And we're asserting that there are' 

22 possibilities of making up the difference beyond 

23 just bearing the fruits of doing nothing but get 

24 the benefits of their new and redevelopment 

25 program. 
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1 So this all adds up to, other than 

2 getting the benefit of the new and redevelopment 

3 program that they already have, and the benefits 

4 of a Building Demolition Program, there has to be 

5 some drive for the other actions, and we're 

6 asserting the limitation that we've paraded is 

7 founded on what we believe are doable actions 

8 founded on a Numeric Assessment Structure, then 

9 if they implement actions in accordance with that 

10 Numeric Assessment Structure, they are in 

11 compliance because either it prevails or we 

12 demonstrate that the Numeric-based Action 

13 Structure was wrong due to improper information, 

14 in which case the permit could be amended to take 

15 away the enforceability of that number nr modify 

16 it to reflect better information. 

17 CHAIRPERSON YOUNG: Okay, Jim. 

18 VICE CHAIR MCGRATH: With the indulgence 

19 of the Chair, I think we're close enough to a 

20 consensus on this that it makes sense to support 

71 what T think summarized. But then I think it may 

22 be highly desirable for us to talk with our 

23 attorneys for a little bit about the precision of 

24 the questions of compliance. But I'm not 

25 particularly wedded to the idea of compliance as 
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1 long as there's no penalty. If they've taken all 

2 reasonable steps in this stage, and we have 

3 effectively protected them from third party 

4 lawsuits, they may have to do something in the 

5 next term. Again, if it's reasonable and 

6 feasible, and many of us are going to be working 

7 to try to increase the feasibility of those 

8 measures, as well as learn from our mistakes. So 

9 I think we've captured a sense that there are 

10 some reasonable activities that should be taken 

11 without undue exposure, and exactly how we craft 

12 that may be something we want to talk about with 

13 our attorneys. Does that -- do you think I 

14 captured your 

15 MR. LEFKOVITS: Yeah, I mean, I think you 

16 hit it on the head. 

17 VICE CHAIR MCGRATH: I don't want any 

18 stupid lawsuits. 

19 MR. LEFKOVITS: Right, that's where I'm 

20 going, I'm just trying to figure out, is this a 

21 neat way to encapsulate that additional activity 

22 level of making additional effort in some kind of 

23 phrase that is meaningful. I mean, rather than 

24 leaving it to the discretion of the staff, you 

25 know, as one more thing they have to do, is there 
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1 some way to send a signal about what it is? 

2 MR. KISSINGER: And we haven't really 

3 talked about it, but another path to compliance 

4 is seeking out hot spots and remediating it, but 

5 that's really costly and that's really hard work, 

6 and the question that hangs in my mind is, is 

7 that one of the reasonable steps that staff will 

8 expect Permittees, or at least Permittees that 

9 are in areas that have historical industrial 

10 usages to do? It's shifting responsibilities in 

11 some ways. 

12 MR. WOLFE: Well, we do and we have 

13 before. We encourage the Permittees to refer 

14 sites and they constantly remind us that they 

15 don't have the authority to compel cleanup, so we 

16 say refer those sites to us for our oversight; 

17 during some cases they may be Super Fund sites, 

18 and you'll get a credit for the amount that would 

19 be removed. 

20 MR. KISSINGER: And just to revisit - 

21 CHAIRPERSON YOUNG: Can I just ask him to 

22 expand on that because that was one of the 

23 comments we heard yesterday, was why only 50 

24 percent of what -- I'm not sure 50 percent of 

25 what it is, but maybe that needs to be - -- I know 
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1 it's in the permit, but I don't remember. 

2 MR. WOLFE: Right. A formula has been 

3 put together about how to account for that and 

4 we're actually in our mind giving the Permittees 

5 a good deal of saying, of that amount just for 

6 the fact that you refer, we'll give you 50 

7 percent right up front. We don't feel it's 

8 appropriate to give all of it right up front 

9 because the work hasn't been done. 

10 MR. KISSINGER: So what is the amount? 

11 MR. WOLFE: Well, the formula 

12 determinative of how much would be expected to be 

13 removed from the environment from that cleanup. 

14 MR. KISSINGER: So after it's been 

15 characterized? I mean, how do you know how much 

16 is there? 

17 DR. MUMLEY: This is very important and 

18 I'll hold back on a suggestion for your 

19 consideration until Richard explains things. 

20 MR. LOOKER: Okay, so in the Fact Sheet 

21 we wanted to come up with a way to account for 

22 the load reduction impact of a variety of control 

23 measures that are conceivable, so running from 

24 Green Infrastructure to other types of treatment 

25 controls, and also including cleaning up the hot 
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1 property, hot spot. And so for all of these 

2 measures, we tried to come up with a simple 

3 approach that basically reflects on what is the 

4 yield of PCBs from these various kinds of areas. 

5 So if you put in a type of treatment control in 

6 an old industrial area, you get more of a benefit 

7 than if it was in an old urban area that has 

8 generally less PCB contamination. These factors 

9 are specified in the Fact Sheet and they are 

10 based upon a statistical analysis of actual 

11 monitoring data that allows us to compute a yield 

12 from these areas. So there was something similar 

13 done for, you know, admittedly limited data that 

14 we have available where we have monitoring 

15 associated downstream of a contaminated area, and 

16 that was the Eddy Street property. And so we 

17 were able to, well a consultant through a 

18 statistical analysis was able to associate what 

19 must have been the PCB yield from that 

20 contaminated area such that you would see the 

21 loads that you saw downstream of that. So using 

22 that information, we established what would be 

23 the yearly yields of PCB mass from a contaminated 

24 site. So therefore, we would apply that to any 

25 contaminated properties or sites that would be 
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1 referred to us by the Permittees. And so in the 

2 Fact Sheet we stated that when we get the 

3 referral -- so the other thing to keep in mind is 

4 when you have a contaminated site, the evidence 

5 for it is that the curb is leaking PCBs 

6 downstream that continues to go into the MS4s, 

7 continues to go into the Bay. So the offer is, 

8 once we get the referral, and you demonstrate 

9 that you're dealing with this so-called halo 

10 effect of the PCBs that have been migrating from 

11 this site, if you deal with those effectively, 

12 you will get credit for 50 percent of the 

13 calculated benefit of dealing with that property 

14 that's factors in the Fact Sheet, multiplied 

15 times the area of the property. You get 50 

16 percent of that at the time of the referral, but 

17 we're reserving the additional 50 percent of the 

18 credit for the cleanup, subject to the completion 

19 of the cleanup because, you know, it hasn't 

20 happened yet, we want to motivate them to do what 

21 they can in terms of making the referral, but we 

22 give 50 percent of the credit, you know, subject 

23 to dealing with that migration offsite in the 

24 near term. 

25 CHAIRPERSON YOUNG: Okay, just a little 
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1 procedural check here. What I'm going to suggest 

2 that we do is have any other questions and 

3 answers that we want to wrap this up right now; 

4 then the Board is going to ask to go into a 

5 closed session for deliberations that was noticed 

6 as Item 11 on our agenda, and we'll try to eat 

7 lunch while we do that, and then we would come 

8 back -- 

9 MR. WOLFE: So then we would need to 

10 order lunch. 

11 CHAIRPERSON YOUNG: -- which means we 

12 need to order lunch or do something else, anyway, 

13 somehow we will get food into people's stomachs, 

14 we will have a closed session, and then we will 

15 come back into open session and continue with 

16 this item. 

17 MS. WON: And just to be - 

18 CHAIRPERSON YOUNG: And she's going to 

19 say what we're really going to do. 

20 MS. WON: No, no, I just want to be 

21 really clear for the record that the Board is 

22 authorized to go into closed session to 

23 deliberate on the evidence received in an 

24 adjudicatory proceeding such as this one, and 

25 Legal can be there to assist you on that 
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1 deliberation. 

2 CHAIRPERSON YOUNG: And that's what we 

3 want, thank you. So are there other questions 

4 that you want to address to staff before we go 

5 into that closed session? 

6 MR. KISSINGER: I guess I'm still not 

7 entirely clear what the shortcomings are of 

8 characterizing these Numeric Action Levels as 

9 distinguished from Numeric Effluent Levels, or 

10 Limits. I understand one is enforceable as a 

11 number, I'm not sure I understand that calling it 

12 a Numeric Action Level doesn't allow you to 

13 enforce actions being taken, or not being taken. 

14 So help me to understand that. I still haven't 

15 quite gotten it clear in my head. 

16 DR. MUMLEY: Where I'm having difficulty 

17 is the concept of the Action Level doesn't work 

18 very well in what we're presenting here because 

19 we're saying here is the number founded on 

20 potential actions, and then if it's only an 

21 action level, an action level without a statement 

22 of consequence doesn't have much value. So the 

23 simple thought is that, well, an action level, if 

24 I don't meet that level, then I have to take 

25 action. But why haven't I met, so have I taken 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, San Rafael, California 94901 (415) 457-4417 



1 all feasible actions and I haven't met the level? 

2 How am I going to come up with better actions? 

3 It's really -- what I'm struggling with 

4 explaining to you is it's a kick the can number 

5 if it's an action level. If I don't meet it, 

6 there's no direct consequence other than I have 

7 to commit to try to get it, which in this case 

8 would be in the future permit, because the only 

9 backstop that this permit would require is a plan 

10 to attain that number that wasn't attained and 

11 this permit would note the only consequence would 

12 have to do with the adequacy of that plan. 

13 MS. WON: It's very much like the 

14 iterative process that the State Board says you 

15 have to do more of in order to this 

16 Alternative Path to compliance with the receiving 

17 water limitations. I do have concerns that if we 

18 don't have like rigorous numbers such as this 

19 permit, that we may not be meeting the State 

20 Board's precedential order in allowing an 

21 Alternative Path to Compliance. 

22 MR. KISSINGER: Well, let me come at it a 

23 different way. What I've heard in this 

24 discussion is the recognition that the 

25 possibility of Permittees being in violation is 
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1 real. That was one of the opening comment that 

2 was made by -- I've forgotten her name, the 

3 Assemblywoman. And I was a little skeptical when 

4 I heard it, but what this conversation has 

5 revealed to me is we don't know, that's the best 

6 case scenario, we don't know. You're optimistic 

7 that there's plenty of PCB material available, 

8 that could be harvested, if you will, through the 

9 demolition of projects through putting in Green 

10 Infrastructure, having inspection programs, 

11 you're confident that that will cover it. But I 

12 think you've been very candid in recognizing 

13 there's an equal possibility, depending, and it's 

14 very variable from area to area, that there will 

15 be Permittees that just won't be able, even if 

16 they've taken all the steps that are contemplated 

17 here, and I think the Board's posture is just, 

18 trust us, we'll be reasonable. And that was the 

19 first question I asked, or the first comment I 

20 made when we had discussions yesterday: what's 

21 the problem? But I guess I understand from the 

22 other side the discomfort of a program that is so 

23 difficult to get your arms around when you run 

24 the numbers and find that you're still coming 

25 short, and you're relying on a prosecutorial 
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1 discretion to not be prosecuted, even if you're 

2 acting in good faith. So anyway, that's why I 

3 guess there's this impulse to come back to 

4 something that's an Action Level, I understand 

5 why it's not a nice fit for here. 

6 MR. WOLFE: Well, I would say it's more 

7 than just the enforcement discretion. We've 

8 pointed out the reopener clauses and that we 

9 fully do want to work with the Permittees on 

10 this. If we find that it's clear this is not the 

11 way to do it, we're fine opening up the permit to 

12 change that. I mean, we agree, we don't want to 

13 serve up inappropriate suits. But from the 

14 perspective of having enforcement discretion, the 

15 ability to reopen the permit, and to a certain 

16 degree feel that the way it's written now, it 

17 really is a challenge for a third party to 

18 enforce against it, that we've addressed that. 

19 CHAIRPERSON YOUNG: Let me talk and then 

20 I'll give you a turn. Just to reiterate some 

21 things I think I heard and I won't get the legal 

22 language right, but right now the PCB discharges 

23 from the community as a whole is not meeting the 

24 requirements of our TMDL that we have set for the 

25 TMDL, I mean, you're going to have to restate 
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1 this for me, but right now they're already sort 

2 of not complying with the Water Quality Standard, 

3 they're part of a community that is not complying 

4 with the Water Quality Standard. So in order to 

5 have a pathway forward, we are taking advantage 

6 of this Alternative Compliance Mechanism that, as 

7 Yuri points out, which requires us to do things 

8 that are really kind of specific, and the 

9 argument that I think I just heard is that the 

10 action levels are arguably not specific enough, 

11 whereas something that would be an effluent limit 

12 would be specific enough. And then the question 

13 comes up, is it achievable? You know, is it 

14 practical? And I think what the staff is arguing 

15 is that they have done the research to show that 

16 Area-wide, they think it's practical, and they 

17 have a lot of evidence to show that. The 

18 question that was coming up yesterday over and 

19 over was, well, when you parse it down to each 

20 individual community, is it still practical? And 

21 for that we had the discussion about, you know, 

22 what the alternatives are to just targeting one 

23 specific community with one specific number. So 

24 I'm not trying to argue one way or the other, I'm 

25 just trying to make sure I'm understanding the 
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1 whole lay of the land here. And I'm sorry I 

2 interrupted you. 

3 MR. LOOKER: That's fine, you're the -- I 

4 lust wanted to reflect on the discussion and it 

5 is true that we have to regulate in the face of 

6 some uncertainty, so there is uncertainty about 

7 the efficacy of control measures and how much is 

8 going to be achieved, but I think then the 

9 question comes down to what is the best stance to 

10 take in terms of getting the balance right in 

11 terms of preserving your discretion, but also 

12 motivating actions to take place. And so I think 

13 our position is preserving the Numeric Effluent 

14 Limitation as the best balance of those factors. 

15 So we want to find a way, and you still have 

16 discretion about enforcement, you can respond to 

17 a case that can be made about whether all 

18 opportunities have been exhausted, but there's 

19 more that can be done in the Municipalities' 

20 jurisdictions than just dealing with the building 

21 demolition, and also harvesting the benefits that 

22 would take place anyway because of redevelopment 

23 under c.3. So in order to motivate that 

24 additional thinking about, you know, what is in 

25 the storm drains already? What other kinds of 
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1 contaminated sites are there that we can both 

2 refer to the Water Board, and what's under our 

3 jurisdiction, we feel that having the effluent 

4 limitation that kind of drives and really 

5 motivates the hard thinking is the best way to 

6 ensure that those things actually take place. 

7 Now you still have the discretion down the road 

8 to evaluate claims that are made about whether 

9 there has been an exhaustion of those kinds of 

10 opportunities, but from the get go, I know that 

11 you have reservations about the consequences of 

12 that, but the consequence of abandoning the 

13 effluent limitation is the possibility of 

14 sabotaging or, you know, creating a lack of 

15 appropriate motivation to explore all of the 

16 possibilities. 

17 The other thing I want to reflect on is 

18 something Tom talked about earlier in terms of 

19 the history. We would have preferred a different 

20 approach in terms of crafting the provisions of 

21 this permit where we had a set of concrete 

22 actions in specific places, and what was going to 

23 happen when, and what would be the benefit of 

24 those that we could endorse and build permit 

25 provisions around, but we didn't get it. And so 
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1 that causes us to have some skepticism about, you 

2 know, kind of as a whole, like are all the 

3 Permittees on board really exhausting all of the 

4 control measures that are available to them in 

5 using the information that we have in place about 

6 what to do? So that's another reason we feel 

7 it's important to preserve the motivation to make 

8 sure that those things happen because we've been 

9 asking for that plan, and we haven't been getting 

10 it, so we feel that it's better to have the 

11 ability to coerce that, if you will, and then 

12 reflect on the suitability and thoroughness of 

13 the plan down the road. So that's kind of what I 

14 wanted to say. 

15 CHAIRPERSON YOUNG: Okay. Are there 

16 other questions prior to going into closed 

17 session and ordering lunch, other than the 

18 comments from Dr. Mumley here? 

19 DR. MUMLEY: I'll leave you with two 

20 points for your consideration and one is 

21 particularly keen to the discussion with legal 

22 counsel. And I want to make sure you understand 

23 that it's more probable, much more probable, that 

24 if we change this number to action levels, that 

25 it would get contested and rejected by the State 
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1 Board, in which case Permittees would be directly 

2 vulnerable to lawsuits for enforcement of the 

3 receiving water limitations, then the possibility 

4 that down the road there would be a third party 

5 lawsuit. I think that possibility down the road 

6 is so remote, but compared to if you don't have 

7 this robust, enforceable requirement in here, 

8 it's highly likely you would get rejected, in 

9 which case the Permittees would have immediate 

10 vulnerability. That's, so you can talk about 

11 that in terms of the process with the attorney. 

12 The other thing and I'm going to kick 

13 myself on Richard's behalf -- 

14 

15 do it . 

16 

VICE CHAIR MCGRATH: You should let him 

DR. MUMLEY: No, no, because he might 

17 kick me harder than I kick myself. I am saying 

18 this cautiously, but sort of given our analysis 

19 of the attainability, we feel these numbers are 

20 attainable with 50 percent credit for the 

21 referred properties. If you want to have more 

22 give, I would prefer you to keep the enforceable 

23 limit and give more credit to that because that 

24 easily puts it over the top if they get full 

25 credit. Now, that can be done easily - 
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1 MR. WOLFE: Assume we get the referrals. 

2 DR. MUMLEY: Assume we get the referrals, 

3 and that's actually available to them even, I can 

4 articulate, remember, this 50 percent rule is in 

5 the Fact Sheet, it's the foundation for the 

6 methodology. They can build upon that and 

7 propose addition to that, it's subject to 

8 Executive Officer approval, so you could either 

9 ask for a higher number be put into the Fact 

10 Sheet, or state that you would advise the 

11 Executive Officer to be willing to accept a 

12 higher number with justification. If I'm going 

13 to offer a compromise - 

14 VICE CHAIR MCGRATH: Tom, you just 

15 negotiated with yourself. 

16 DR. MUMLEY: T. know. But while I have 

17 your attention, I'd rather do it now than later, 

18 so you still have the - it's your call. 

19 CHAIRPERSON YOUNG: Tamarin, you were 

20 trying to interject? 

21 MS. AUSTIN: Right. So just pointing out 

22 that numeric effluent limitations are permissible 

23 and the basis of the bar, if you will, is that 

24 adequate information exists to derive such 

25 limitations. And if I could just get staff to 
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1 confirm that they have adequate information to 

2 derive these limitations and they're very 

3 comfortable with those figures, the figures are 

4 conservative. 

5 MR. LOOKER: Yes, I do. I confirm that. 

6 CHAIRPERSON YOUNG: Okay, we are going to 

7 move into closed deliberative session now. Thank 

8 you. 

9 DR. MUMLEY: Can you give us a ballpark 

10 number, a time? 

11 CHAIRPERSON YOUNG: Since people are 

12 going to be talking and eating lunch - 

13 MR. KISSINGER: It's either 1:45 or 2:00. 

14 CHAIRPERSON YOUNG: Yeah, either 1:45 or 

15 2:00. Let's be optimistic and say, I mean, we'll 

16 shoot for 1:45, I don't think you're going to 

17 miss a whole lot if you don't come back until 

18 2:00, but we'll say 1:45. 

19 (Commence Closed Session at 1:00 p.m.) 

20 (Reconvene at 2:47 p.m.) 

21 CHAIRPERSON YOUNG: All right, we are now 

22 going to reconvene to open session to continue 

23 our discussion of Item 7, the Municipal Regional 

24 Stormwater Permit. Is there anything else that 

25 we need to say formally to - 
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1 MS. WON: I'll just be clear that, so the 

2 Board convened in closed session pursuant to Item 

3 11, which authorizes the Board to convene in 

4 closed session to deliberate on evidence in an 

5 adjudicatory hearing, and that the Board is now 

6 out of closed session and is going back to Item 

7 7. And Mr. Falk, I forget who he represents, he 

8 objects to the fact that a closed session took 

9 place, apparently, and so I'm just saying that 

10 for the record. 

11 CHAIRPERSON YOUNG: All right, thank you. 

12 So we will continue. And we will continue our 

13 deliberations on a variety of aspects of the 

14 Permit. When we had our discussion earlier, the 

15 staff had basically covered all of the contents 

16 of the permit, and we had done that in our 

17 discussions. So we're not going to go back and 

18 4- -.11, U0.1N about things in order, necessarily, we're 

19 just going to provide our views on the record. 

20 So is there anyone who would like to 

21 start? 

22 VICE CHAIR MCGRATH: Why don't I start 

23 with the Green Infrastructure and it has aspects 

24 in both the requirements in its own section, and 

25 then its implementation has implications in the 
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1 PCBs, and has implications also for the testimony 

2 that we received about the differences between 

3 ANLs and ELs. 

4 First of all, you know, I've been working 

5 on Green Infrastructure for probably close to 35, 

6 40 years, and the reasoning and the rationale and 

7 the validity of the models that indicate its 

8 benefits just get better and better. One of the 

9 lines of reasoning that was I think very 

10 important was the fact that there is in this 

11 region a relatively high threshold for when Green 

12 Infrastructure is applied to individual projects, 

13 10,000 square feet, and one of the 

14 recommendations and one of the items that was 

15 considered was reducing that. 

16 I think my sense, and I'll speak for 

17 myself, but I think I captured the general sense 

18 of the Board, was that a more rational plan as 

19 indicated for Green Infrastructure is far more 

20 important, it is beneficial for the water quality 

21 benefits that we expect out of Pesticides, 

22 Mercury, Trash, and PCBs, and that it is a more 

23 rational basis than planning building-by- 

24 building. Certainly, there are a number of 

25 buildings that have gone forward in the booming 
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1 market in the last five years with no Green 

2 Infrastructure provisions, with no trash control 

3 provisions, and so mechanisms that make an 

4 improvement on that make imminent sense. 

5 It is also our intention and our desire 

6 to work with the legislative process to try to 

7 provide some funding for implementation of Green 

8 Infrastructure, I've already started that work, 

9 I've talked to many people in the public sector 

10 about what we can do to deal with climate change, 

11 aging infrastructure, and the water quality 

12 desires that we want to have of less trash and 

13 cleaner water. And Green Infrastructure is the 

14 fundamental plan. 

15 Now with respect to PrPg, think 

16 certainly I have enough experience in permitting 

17 and construction to know that it is routine to 

18 add a requirement like inspection for PCBs, it's 

19 done for lead paint, it's done for Title 24 for 

20 energy savings, it's done for epoxy, it's done 

21 for seismic retrofits. T' VP gone through and 

22 done all of those things. It is not a major 

expense for local government and it is entirely' 

24 reasonable. Further, I think the identification 

25 of existing hot spots and the reference of those 
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1 is also a reasonable requirement. 

2 And then we come to the question of 

3 implementation of Green Infrastructure. I think 

4 staff has made it clear that their intent is to 

5 try to align on a timing sense the Green 

6 Infrastructure requirements of this permit, both 

7 with respect to C.3 and with respect to C.12 and 

8 the implementation of those on a reasonable basis 

9 as they're feasible. It also is a mechanism to 

10 try to secure priority and funding for 

11 Proposition 1. 

12 As we parse the discussion of the 

13 difference between NALs and NELs, it appears to 

14 us that if our desire is to make sure that 

15 progress towards implementation of Green 

16 Infrastructure that is feasible is secured, and 

17 is enforceable, we must use the NEL approach 

18 rather than the NAL approach, and it is our 

19 intention to make sure that reasonable efforts at 

20 building inspection, reasonable efforts at 

21 reference of contaminated sites, and reasonable 

22 efforts at Green Infrastructure implementation 

23 are secured, and that they are enforceable. 

24 Beyond that, it is not our desire, and would be 

25 our lowest priority for enforcement to say, 
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1 "Well, gee, we didn't get quite the benefits out 

2 of the Green Infrastructure that we hoped for." 

3 We anticipate dealing with that with the next 

4 stage of the permit and with the ongoing effort 

5 to implement Green Infrastructure over a longer 

6 period of time, rather than enforcement. 

7 That may not make everyone feel 

8 completely secure, but I think it's an indication 

9 that we want enforceability to appoint, but we 

10 also want to make clear that our intention is not 

11 to punish people who have implemented and pursued 

12 Green Infrastructure in a way -- we expect to see 

13 lots of debates over what is or is not feasible, 

14 and they may or may not come to the Board, that's 

15 all healthy discussion. Did I capture that 

16 right, Bill?' 

17 MR. KISSINGER: Yeah. 

18 VICE CHAIR MCGRATH: So with those two 

19 clarifications for our rationale, those would 

20 remain unchanged and we would support them for 

21 that reason. 

22 MR. KISSINGER: So we had a very full 

23 discussion of the evidence that we heard 

24 yesterday, as well as what we heard this morning, 

25 and I have to say this was a hard one, there's a 
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1 lot of moving pieces, it's complicated, I wish I 

2 had another month to study all the materials here 

3 and consider it, but obviously I think everyone 

4 will be relieved to put this to bed. 

5 I want to thank everyone for spending the 

6 time with us yesterday, it was very helpful. 

7 Let me start where you concluded with 

8 PCBs. This is really a hard one. In the end, I 

9 was persuaded that we need limits, numerical 

10 limits, but I recognize that there's a lack of 

11 precision given the alternate means that are 

12 being proposed in this permit to achieve those 

13 performance standards. And I, to quote a partner 

14 that I worked with for many years, "We can't let 

15 perfection be the enemy of the good here." 

16 think that, and I'm quite confident based on 

17 conversations that I've had with Mr. Wolfe, that 

18 not only will this not be the highest priority of 

19 enforcement by this Board, but to the extent that 

20 Permittees are acting in good faith, they're 

21 working to achieve the performance standards by 

22 taking the steps that are in the permit, I am 

23 quite confident that there will not be any 

24 enforcement proceedings -- and I'm looking over 

25 towards Mr. Wolfe meaningfully right now - 
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1 VICE CHAIR MCGRATH: He's smiling. 

2 MR. KISSINGER: -- he's smiling. 

3 MR. WOLFE: You realize I retire next 

4 week -- no. 

S MR. KISSINGER: That's what I think the 

6 Permittees are worried about. But I can say that 

7 this Board will make sure that those enforcement 

8 proceedings don't happen because what we want 

9 here is good faith conduct, but we don't know 

10' how to get there without having numerical 

11 standards, and so it's with that in mind that 

12 we've ultimately done what we've done -- or what 

13 we will do, I guess. 

14 I want to also start, then, with my 

15 fe,==,ling at the outset of yesterday of a high 

16 degree of skepticism of some of the arguments 

17 that were being made about how difficult, 

18 impossible, it would be for the Permittees to 

19 achieve the things that are set forth in this 

20 permit, and I've thought very hard about it, and 

21 I spent a lot of time going over your comments 

22 last night and the responses, and I listened very 

23 hard to what staff had to say. I think that I 

24 come back to a comment that many of you said, 

25 which was that we should be looking to you as our 
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1 partners, and we agree with that. On each of the 

2 topics that are covered, or the controversial 

3 topics, anyway, what I saw was a way to look at 

4 the cup as half full, or half empty, and that in 

5 listening to staff today, and frankly knowing 

6 staff, my view is that this is a half full glass, 

7 not a half empty glass, which is what I heard 

8 yesterday. 

9 I'll start with Green Infrastructure. 

10 There are perfectly compelling arguments about 

11 how rights of way on roads can't be changed, 

12 there's a lot of other utilities, it's not easily 

13 done to do some of the things that are associated 

14 with Green Infrastructure. On the other hand, 

15 there should be and there will be redevelopment 

16 opportunities, there may be more in some places, 

17 maybe less in other places, but all that's really 

18 required here is to come up with a plan, and 

19 maybe there are some burdens associated with 

20 doing that, but I'm also again quite confident 

21 that all of you are going to be doing the same 

22 thing, you can pool resources to pull together a 

23 template, that this Board or this staff is going 

24 to work with you to make sure that this is not an 

25 overwhelming burden, so that what you have in 
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1 place is the opportunity in the plans to be able 

2 to do this if opportunities present themselves. 

3 And I think that's not too great a burden. 

4 On Trash, I was frankly quite persuaded 

5 that we want to create an incentive for the creek 

6 cleanups to continue, it's fair to say that the 

7 creek cleanups and their existence has occurred 

8 before there was credit being given to do it, so 

9 I'm not sure that whether it's a 10:1 or a 3:1 

10 crediting that it makes a big difference, but we 

11 heard you, I heard you, and that's something that 

12 undoubtedly we're going to have more to talk 

13 about in this session. 

14 I think there again, we have to work 

15 together and I expect this Board Will 

16 you. 

17 And I guess I want to finish with a last 

18 observation, which is I guess to acknowledge the 

19 fact that this is a very long and complicated 

20 permit, and all of you have participated in 

Wnrk 

21 putting it together, it's built upon an existing 

22 permit, so I guess it's not all new, but it 

23 represents a tremendous amount of work which 

24 frankly I think is a very nice piece of work, 

25 even if it has its controversial pieces, and the 
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1 fact that there are as few issues as there are is 

2 a testament to the hard work that all of you have 

3 done in making this happen, so I want to thank 

4 you all for putting your head down and dealing 

5 with very complicated issues and, in the end, 

6 having -- not to diminish your importance -- a 

7 relatively few number of issues that you really 

8 had good cause to fight about. So I want to 

9 thank you all. 

10 DR. AJAMI: So this personally has been 

11 my longest Board Meeting since I joined the 

12 Board; however, this issue is not a new issue to 

13 me just because in the past two years that I've 

14 been here, we have had two workshops on this 

15 topic, and this sort of shows how important it is 

16 for us as a Board to hear the public, to hear 

17 everyone's concerns, and to work with the public. 

18 So I want you to realize that, and I 

19 think I speak for myself, but I think it's true 

20 for all of us at the Board, that we very much 

21 want to be your partner, we want to work with 

22 you, we want our staff to work with you, and 

23 that's why it has taken two years since we have 

24 reached here, after all the meetings and 

25 workshops and, you know, back and forth, a lot of 
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1 time and energy has gone into this permit and 

2 obviously I'm very grateful for your 

3 participation, for the fact that people have been 

4 so eager to raise their concerns and be at the 

5 table and be part of the conversation, and again 

6 I think Bill said it well, that the fact that 

7 there are just a handful of items that everybody 

8 sort of disagrees on, shows that it's a testament 

9 to this sort of collaborative effort that has 

10 been put forward. So that's definitely a very 

11 important thing to me, personally. And 

12 obviously, so this final product sort of 

13 hopefully is going to meet our water quality 

14 goals and obviously there's always doubts in like 

15 how fast we can reach where we want to go and how 

16 happy everybody is going to be to get to that 

17 final point, but it's called compromise and I 

18 think we all sort of have done this a little bit, 

19 and from our end and your end. 

20 So I again, I don't want to reiterate 

21 everything that Bill and Jim said, but T am al so 

22 very much, you know, after the long discussion we 

23 had, I also believe the Numerical Limits, the 

24 NELs, are definitely where we want to be. 

25 Hopefully, again, as Jim said, it's not our goal 
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1 to -- our goal is to work with you to reach those 

2 goals, our objective is to work with the 

3 Permittees to reach those goals. So we have 

4 these Numerical Limits, staff will work with you, 

5 we'll be here to hopefully collectively we can 

6 reach those goals. 

7 For Green Infrastructure, again, I think 

8 I understand this is not a perfect permit, we are 

9 going to try our best to see what is the most 

10 innovative way to reach our water quality goals. 

11 I want to urge you to think about this as looking 

12 into the future, rather than using 40 years ago 

13 solutions to fix today's problems. So you know, 

14 I know Green Infrastructure, while Jim says he 

15 has been working on it for 30 years, there's 

16 still not a to-go solution, not everybody is 

17 constantly implementing them, but the reality is 

18 we have to move forward, we have to be creative, 

19 we have to use innovative solutions to solve our 

20 problems, and this is definitely a path forward. 

21 And while it's hard, while it's somehow unknown 

22 we think collectively we can work together to 

23 reach these goals in forward-looking way, and we 

24 are going to leave for our children something 

25 that they can hopefully by then use and pass on 
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1 to the next generation. So that's on the Green 

2 Infrastructure. I also hope that you all look 

3 into all these universities that we have in this 

4 area and try to maybe collaborate with some of 

5 them to come up with alternative ways of data 

6 collection, alternative ways of measuring, 

7 assessing what's happening in your communities. 

8 You know, I know this is a little off the permit 

9 topic, but when everybody was talking about 

10 assessing trash in their streets, I was 

11 constantly thinking, you're doing citizen 

12 engagement in developing countries to collect 

13 data on water quality issues. Why can't we do 

14 the same thing with our citizens in our 

15 communitiQ? Everybody has cell phones, come 

16 with an app that people can report can back to 

17 you, then you don't need to send 30 people to go 

18 collect data, or assess the street cleanups. So, 

19 you know, be creative. I know it's not a usual 

20 path that you take, but I think you should 

21 definitely try to be more creative and partner 

22 with the research institutions that are around 

23 here to see if you can come up with some of those 

24 solutions. 

25 So with that, and then I also want to 
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1 acknowledge I understand someone who works on 

2 these financing issues constantly, I understand 

3 how hard it is, but again I urge you to look 

4 forward, you know, if the Energy sector was 

5 thinking the way we think right now, there would 

6 be no solar panels on everyone's roofs. You 

7 know, 10 years ago, everybody was saying they're 

8 so expensive, no one wants to put them on their 

9 roofs, what's the point?, Now a lot of people in 

10 the Bay Area actually have those on their roofs, 

11 and they're proud of them, and they're using them 

12 to save money. So if there is just, you know, 

13 one lesson that we can learn from that sector, is 

14 that being forward thinking can definitely help 

15 us to get out of our comfort zone and maybe think 

16 out of the box and get somewhere that we are not 

17 right now not there. So partnering with your 

18 customers, cost sharing, public-private 

19 partnerships, there are many different ways you 

20 can come up and we are here to help you, 

21 honestly, I think there are so many different 

22 examples and paths and models that can be used, 

23 and I urge you to look outside of your normal 

24 setting and try to find alternative ways of 

25 funding these solutions, and I think Jim is 
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1 right, I think there's a big movement right now 

2 in Sacramento to try to overcome 218, believe me, 

3 I hear about 218 daily, not just on this issue, 

4 on water supply issues that all these water 

5 agencies have, and the fact that 218 -- but there 

6 are so many water agencies in California that 

7 don't have that problem, and the reason they 

8 don't have that problem and they have been 

9 overcoming 218 is because they work with their 

10 customers, they constantly communicate their 

11 challenges, and they don't deal with lawsuits to 

12 that, you know, Southern California is a great 

13 example of that, they constantly raise the rates, 

14 the water rates, and they're not being sued. 

15 LADWP, San Diego, and all these other water 

16 agencies, I know they're larger, some of them are 

17 larger than the size of the Municipalities you 

18 are representing, but still I think there are so 

19 many other models out there that you can look 

20 into and see if there's a way you can move 

21 forward without necessarily straining your 

22 current resources. With that, I think I'll let.... 

23 CHAIRPERSON YOUNG: Do you want to make 

24 comments? 

25 MR. LEFKOVITS: I have a couple of short 
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1 comments to make. Reading the permit and 

2 listening to the discussion over the last two 

3 days reminds me of a story that I guess I can 

4 share now. When I was appointed, one of my 

5 scientist friends said to the other, "Why was 

6 Steve appointed to the Board? He's not a 

7 scientist." And the other one said, "That's 

8 okay, they have a spot for a dumb guy." And she 

9 meant this like, no, like a regular guy, you 

10 know? It's a true story. 

11 And so I guess bringing the regular guy 

12 perspective, bringing the small business guy 

13 perspective to the Board, I really empathize a 

14 lot with everyone who has read the permit and 

15 thought about how they would comply, thought 

16 about the difficulties of making sense of all 

17 this, and allocating scarce resources to try to 

18 do the right thing. And I think that that sense 

19 is shared by everyone on the Board, and it kind 

20 of surprises me how much empathy there is and how 

21 much people take into account both the factual 

22 and logical, as well as the emotional content 

23 that everyone who commented brought to the table. 

24 And I'm really grateful for that and really glad 

25 to be a part of a group that is so nuanced. 
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1 And the only thing I'd like to say is 

2 just that I think we are really getting into some 

3 very very difficult work that everyone here has 

4 signed up for, and I'm very heartened that 

5 everyone here shares the same goals, we're like 

6 people in a family, you know, fighting about some 

7 aspect of family business. And everyone wants to 

8 get to the same place and I think that's a really 

9 good thing because, if you think about it, in a 

10 lot of parts of the country, people wouldn't 

11 start the remarks saying, "I share the goals." 

12 And that's a really important thing that I think 

13 we should take a certain amount of pride in. 

14 And just to echo what Dr. Ajami said, you 

15 know, as we think about the futurP, think more 

16 and more we're going to have to be innovative 

17 about finding ways to get to our goals, whether 

18 it's finding the resources or ideas, people, 

19 technology, outside of our governmental world, 

20 it's an increasing realization that I have that, 

21 you know, we're trying to do very complex, very 

22 hard, very long term things with small budgets, 

23 and doing things the way we used to. And I have 

24 so much respect for the people who have been in 

25 this field for a long time, and I think, you 
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1 know, coming to it fresh without any background, 

2 I think, you know, "Jeez, you know, I wonder if 

3 along the way we're missing simpler ways to get 

4 things done, or share information, or make life 

5 easier for ourselves." And so it's been an 

6 interesting process. And I'll stop there and I 

7 just want to thank everyone for participating. 

8 CHAIRPERSON YOUNG: Okay, thank you. I 

9 join in and reiterate what all of my colleagues 

10 have said about wanting to work as partners in 

11 this endeavor. This is an enormous undertaking, 

12 it's a really thick permit, which reflects that, 

13 and it's also very important to water quality. I 

14 mean, we know that the impacts of the fact that 

15 all of us are living in the Bay Area are having 

16 on water quality are extremely significant and 

17 that's why we're here. So, you know, we're all 

18 in this together. 

19 I wanted to reiterate basically a couple 

20 of things that I think I said earlier in this 

21 hearing and I know I said earlier in other 

22 workshops. First of all, about addressing PCBs, 

23 we know that sort of measure for measure getting 

24 at the PCBs problem is more expensive than a lot 

25 of the other things that we're trying to do, and 

1913 
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1 a lot of other elements of this permit. And I 

2 had indicated, and I think many of my colleagues 

3 did in prior workshops, that as we look through 

4 the permit and prioritize what we want you folks 

5 to be working on, we were willing to give a 

6 little on the PCBs elements and more so than on 

7 some of the others. And the draft that we are 

8 all responding to, that we held this hearing on 

9 today, reflected that, it reflected many many 

10 changes that had been made in the PCBs section to 

11 try to make it easier for everybody to be 

12 successful at the end of the day. That was good 

13 from my perspective. 

14 I'm still sensitive to the concerns of 

15 the smaller cities about some of the PCBs 

16 requirements. I was swayed by the staff 

17 explanations of how the Regional and County level 

18 programs could be utilized in sort of a group way 

19 to address these concerns, and I think they made 

20 a very reasonable case. So I'm willing to go 

21 with what we have. But we're going to watch how 

22 this develops, you know, as time goes on. And I 

23 would like to reiterate to staff that I know they 

24 have offered and I would really like them to do 

25 this, you know, to keep on top of what's going on 
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1 with the small cities and do whatever they can to 

2 help make this whole group compliance effort 

3 successful. I know that was the plan anyway, but 

4 I kind of wanted to put it out on the record so 

5 you all know that we're trying to be sensitive to 

6 your concerns. 

7 I agree with Mr. McGrath's and Mr. 

8 Kissinger's perspective on both adopting the PCBs 

9 requirements and on our enforcement posture, 

10 should enforcement become necessary at some 

11 point, hopefully it won't. 

12 With respect to Trash, I am comfortable 

13 with all of the Trash provisions. We heard a lot 

14 yesterday about the concerns about the 10:1 ratio 

15 of calculating an offset for creek cleanups, and 

16 many of you requested having a 3:1 ratio for 

17 crediting the cleanups instead. I think staff 

18 made a very good case for the 10:1 ratio and why 

19 they have put that out, and I'll sort of just 

20 remind everybody about the history, that the last 

21 permit had no crediting at all for creek 

22 cleanups. The first proposal that came out, that 

23 we all saw and that you folks commented on, 

24 allowed a five percent cap for the offset; this 

25 latest -- and you folks said that you wanted a 
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1 higher cap -- this latest round has a 10 percent 

2 cap. At the same time, I think those of you 

3 Dischargers who commented on this particular 

4 issue also brought up some very important reasons 

5 why you wanted to have the 3:1 ratio. One of the 

6 concerns that I have, and it came out in the 

7 discussion earlier, about going to a 3:1 ratio is 

8 the concern about what might happen as we 

9 progress towards the 2022 date down the road, 

10 that we know that these offsets might disappear, 

11 as in the staff report, in the next permit. So 

12 we don't want to go down a road that makes it 

13 really difficult to have steady progress towards 

14 compliance with all of the dates that are in the 

15 series of permits that are coming out, both the 

16 2017, 2019, and 2022. So putting all that 

17 together, what we would like to ask the staff to 

18 do is to create language for us that we can 

19 consider now, that would make a change in the 

20 permit that would provide for a 3:1 ratio for 

21 creek cleanups to be credited towards the 10 

22 percent cap for the 2017 compliance date, and a 

23 10:1 ratio for crediting creek cleanups to get to 

24 the 10 percent cap for the 2019 compliance date. 

25 Did I state that right? 
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1 VICE CHAIR MCGRATH: Yes, very 

2 accurately. 

3 MR. WOLFE: And I assume that also 

4 includes the 3:1 for the 60 percent reduction by 

5 2016. 

6 CHAIRPERSON YOUNG: That's correct. 

7 Thank you. In order for the staff to come up 

8 with that language that we can vote on, we have 

9 to give them a little time to do that - 

10 VICE CHAIR MCGRATH: It's done. 

11 CHAIRPERSON YOUNG: It's done? It's 

12 already done? Well - 

13 MR. WOLFE: It needs to be vetted. 

14 MR. BOWYER: Could I ask for one 

15 clarification? 

16 CHAIRPERSON YOUNG: Yes. Dale wanted to 

17 ask for a clarification. 

18 MR. BOWYER: This does not apply to the 

19 direct discharge 15 percent - 

20 CHAIRPERSON YOUNG: Correct. Creek 

21 cleanups only. 

22 MR. BOWYER: Okay. 

23 CHAIRPERSON YOUNG: I have something else 

24 to say, I mean, you know, you guys think that 

25 we've already hit the end, but the movie is still 
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1 running here. I did want to say something about 

2 reporting. We didn't hear from a lot of you 

3 yesterday about your concerns about the volume of 

4 reporting that is involved in this permit, but I 

5 know from a lot of previous comments at previous 

6 hearings that you have been concerned, and I 

7 assume that you still will be. We are concerned 

8 about the volume of reporting, as well. At this 

9 time, we're not proposing to make any changes in 

10 the language of what we are adopting, but we want 

11 to direct the staff, since they're the only ones 

12 here we can direct, but we'd love to direct you 

13 guys, too, to start thinking about ways that we 

14 can make this whole reporting exercise more 

15 efficient, so that WP can transmit the 

16 information that needs to be transmitted, but 

17 either by creating electronic templates, or 

18 whatever you guys can come up with, we are really 

19 willing to work with you to make that part of 

20 compliance with this permit as streamlined as we 

21 possibly can. So I'd like to encourage everybody 

22 to help us work through that as time goes on. 

23 That was the end. Yes. 

24 VICE CHAIR MCGRATH: I forgot to say one 

25 thing. Obviously, I forgot to thank the public 
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1 for their interest and their keeping our focus. 

2 But I want to make one clarification on the Green 

3 Infrastructure. Our support for it is with the 

4 understanding and the knowledge, I mean, I ride a 

5 bicycle around a lot of the Bay Area, in the 

6 hills, all around, I know that there are areas 

7 that are very low intensity development and, 

8 frankly, with the work that I've been doing and 

9 done with Luna Leopold over the years, represent 

10 relatively little risk. So my vote is contingent 

11 upon the understanding that I've had from the 

12 staff that there will be an easy exit to Green 

13 Infrastructure for those areas where there's 

14 relatively little risk, and where they don't need 

15 to pursue in the short term significant 

16 improvements in their pluming system for sea 

17 level rise, and aging infrastructure. 

18 We are trying to structure a permit here 

19 for many many permit entities of different sizes, 

20 and we want to make sure that it is clear and 

21 consistent, but we also want to make sure that 

22 you understand it is not applied with equal vigor 

23 to Municipalities, regardless of the risk that's 

24 involved, and I want to make that clear and on 

25 the record. 
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1 CHAIRPERSON YOUNG: Okay, so with that, 

2 we are going to allow the staff some time to 

3 bring that language to us, so we can all read it 

4 and have it written down, rather than just 

5 stated. While you folks are doing that, should 

6 we go ahead and do the Minutes and the Board 

7 Reports that we didn't do yesterday? Or would 

8 you prefer for us to take a break? Okay, we are 

9 going to take a break and whenever they say we 

10 can reconvene, we'll reconvene. 

11 MS. AUSTIN: And Chair Young, if I can 

12 just put a clarification on the record, that I 

13 tipped Dr. Mumley off as to what changes might 

14 need to be made, and he was making those after 

15 the Closed Session he was not part of Closed 

16 Session, and that decision, the deliberation 

17 occurred only in Closed Session. 

18 CHAIRPERSON YOUNG: I saw him open his 

19 notebook. I mean, I saw him open his computer. 

20 Okay, we're going to take a break, let staff put 

21 that together, and we'll come yell in the halls 

22 when we're ready to come back. 

23 (Break at 3:25 p.m.) 

24 (Reconvene at 3:50 p.m.) 

25 CHAIRPERSON YOUNG: All right, we're 
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1 going to reconvene to walk through the language 

2 that staff has put together based on our request. 

3 DR. MUMLEY: Okay, so just to start out, 

4 what I've done is made the change, this is the 

5 provision, the C.10 provision where I added the 

6 3:1 and I'll walk you through this. So this is 

7 we're proposing a change to Provision C.l0.E., 

8 Optional Trash Load Reduction - Offset 

9 Opportunities. I. Additional Creek and 

10 Shoreline Cleanup. And the second paragraph that 

11 starts, "The Permittee may claim a load reduction 

12 offset of one percent for each total of trash 

13 volume removed from additional cleanups that 

14 is...," and we're inserting, "...three and a third 

15 percent for the 2016 performance guideline and 

16 2017 mandatory trash load reduction deadline, 

17 and...," and then the existing language, "ten 

18 percent," but we're adding, "for the 2019 

19 mandatory trash load reduction deadline," and 

20 then the remainder stays the same, "...or the 

21 Permittees' 2009 trash load volume estimates..." 

22 So this is just a narrative that explains this 

23 formula, so the formula has to do with you want 

24 more offset with the 3:1 than you get with the 

25 10:1. And so what we have pointed out here is 
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1 now the offset factor is equal to 7.5 X .033 - 

2 excuse me, I'm referring to the explanation of 

3 the factors in the formula that follows the 

4 narrative explaining the allowed offset. And so 

5 the specific revision that we're making is for 

6 the offset factor, which is OF. Zero F equals 

7 offset factor equal to 7.5 X 0.033 for the 2016 

8 Performance Guideline and 2017 Mandatory Trash 

9 Load Reduction Deadline, where 7.5 is the 

10 conversion from acres to gallons based on trash 

11 generation rates, and 0.033 is the 3:1 offset 

12 ratio, or 7.5 X 0.1, which was the previous one 

13 there, with the addition now for the 2019 

14 Mandatory Trash Load Reduction Deadline, which 

15 was already there, where 7.5 -is the conversion 

16 from acres to gallons based on trash generation 

17 rates and 0.1 is the 10:1 offset ratio. 

18 MR. WOLFE: We need to remove that extra 

19 zero you put in there. So it's 7.5 X 0.33. 

20 MR. BOWYER: 0.033 means you get to one 

21 percent with less 

22 VICE CHAIR MCGRATH: 0.033 is accurately 

23 3.3 percent; do we have a difference between that 

24 and the second number a little further in the 

25 line, which is 7.5 X 0.01? That's 10 percent. 
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1 DR. MUMLEY: So let me explain. The 

2 Permittee gets to claim an offset of one percent 

3 for any volume equal to this formula, so the 

4 smaller the number, the more the offset. So 

5 that's why it's a third of what was previously 

6 there. Because you're comparing amount of trash 

7 to a smaller percentage of a larger amount of 

8 trash is what you get, one percent credit for 

9 each -- 

10 VICE CHAIR MCGRATH: Thank you, I get 

11 DR. MUMLEY: Now you get it? 

12 VICE CHAIR MCGRATH: Yes. 

13 DR. MUMLEY: That's what took us a while, 

14 to make sure we ground truthed that. Now I'll do 

15 the same thing -- so that's the provision. Now 

16 here's the Fact Sheet which for C.l0.E I. 

17 Additional Creek and Shoreline Cleanup. So in 

18 the third paragraph of the Fact Sheet that 

19 starts, "One way to recognize the value of these 

20 additional cleanups and to account for the short 

21 term benefit (volume of cleanup compared to 

22 ongoing trash load discharges)...is to use an 

23 offset ratio of_" and now we are inserting 3:1 

24 for the 2016 Performance Guideline in the 2017 

25 Mandatory Trash Load Reduction Deadline, and_," 
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1 and then the existing 10:1, and then add "for the 

2 2019 Mandatory Trash Load Reduction Deadline, 

3 when comparing additional cleanup volumes with 

4 the remainder of," and then the text remains the 

5 same. The formula remains the same and, again, 

6 as with the provision, we revised the definition 

7 of the offset factor. And so we're saying OF 

8 equals the Offset Factor equal to (7.5 X 0.033 

9 for the 2016 Performance Guideline and 2017 

10 Mandatory Trash Load Reduction Deadline, where 

11 7.5 is the conversion from acres to gallons based 

12 on trash generation rates and 0.33 is the 3:1 

13 offset ratio, or the existing parenthetical, 7.5 

14 X 0.1), and that this comma doesn't belong there, 

15 so it's actually struck out, so imagine it's not 

16 there, "...for the 2019 Mandatory Trash Load 

17 Reduction Deadline," and where the rest remains 

18 10 the same, where 7.5 is the conversion from acres 

19 to gallons based on the trash generation rate, 

20 and 0.1 is the 10:1 offset ratio. 

21 MR. LICHTEN: Can you read the last 

22 sentence of the paragraph before the formula? 

23 DR. MUMLEY: Oh, this part? Oh, I messed 

24 up? I also failed to note that the last sentence 

25 in the paragraph that started one way to 
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1 recognize the value of these additional cleanups, 

2 the last sentence starts with, "The following 

3 formula generates a Permittee-specific Trash Load 

4 per Volume Amount, and based on its 2009 

5 categorical trash generation rates and a...," and 

6 we insert "...3:1 or," before "10:1 offset ratios." 

7 So it's just noting that you can use a 3:1 or 

8 10:1, which may be used to offset one percent of 

9 a required percent load reduction value. So it's 

10 just recognizing that you can use the formula 

11 with either a 3:1 or 10:1 offset ratio, and I 

12 already explained we modified the offset ratio 

13 description that provides that. Good enough for 

14 the record, counsel? 

15 MS. WON: On the last sentence where you 

16 say 3:1 or 10:1 offset ratio, can you say "as 

17 provided above" so that the correct ratio is used 

18 in the formula? Do you think that's necessary? 

19 I think that's necessary. 

20 DR. MUMLEY: Well, it's the formula 

21 specifies it down here. So we could put it in 

22 there for completeness, but this is the Fact 

23 Sheet and the Fact Sheet is really clear down 

24 here that the 3:1 applies to 2016 and 2017, and 

25 10:1 applies to 2019. I -- what do you think? 
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1 MS. WON: It's fine. 

2 DR. MUMLEY: Yeah. I mean, it's pretty 

3 clear what is intended, the record is clear on 

4 what's intended, and the permit is clear. So.... 

5 You want this number to be as small as possible. 

6 The smaller this number, the more offsets you 

7 get, so you want the multiplier to be small. But 

8 that would be, well, I'm not going to explain 

9 what you asked for because it's off point. 

10 VICE CHAIR MCGRATH: The smaller the 

11 multiplier, the quicker you accumulate points 

12 towards gold stars and offsets. 

13 CHAIRPERSON YOUNG: Thank you. Unless I 

14 see contravening body language, I think we are 

15 ready for a motion from the Board. 

16 VICE CHAIR MCGRATH: Staff recommendation 

17 first? 

18 CHAIRPERSON YOUNG: After we have 

19 staff recommendation, of course. Yeah, let him 

20 label all this stuff. 

21 MR. WOLFE: Okay, try to tie this 

22 altogether and make a few comments. Big picture, 

23 first, I'm pleased that we had so many 

24 stakeholders testifying, especially with the 

25 opportunity to have so many Elected's and have 
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1 them become informed about stormwater runoff 

2 controls and water quality protection. So I 

3 think that's a good thing. Further, as you've 

4 noted, a number of the stakeholders pointed out 

5 that we've had agreement on most aspects of the 

6 Tentative Order, and that development of the 

7 Permit took quite less time than the first 

8 Regional Permit. 

9 So I think it's worth noting, as the 

10 Board has, that we have had a significant 

11 Stakeholder process, not only about developing 

12 this permit, but for the 25 or so years of the 

13 Stormwater Programs. My involvement with the 

14 Stormwater Programs only goes back to 1994, so 

15 besides Tom, I do see a number of people in the 

16 audience who have been working on it longer than 

17 me, and I think that's important because that 

18 lengthy involvement provides us the opportunity 

19 to build on experiences from the local agencies 

20 to use the Permittee generated plans and reports 

21 in the iterative matter we've discussed. 

22 So what you have before you now is 

23 essentially a culmination of all the work the 

24 stakeholders have done over these past 25 years. 

25 There's really little new from a topical 
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1 perspective, in fact, the requirements on PCBs, 

2 Mercury, Trash, New and Redevelopment date at 

3 least to the initial Regional Permit. But it's 

4 really how do we put this altogether and 

5 incorporate the message because each of these, 

6 Tom has mentioned a number of times, that this is 

7 the fifth iteration of the permit for at least 

8 Santa Clara and Alameda County, and it seems 

9 every time we do have a permit reissuance, we do 

10 hear about the challenges that the local agencies 

11 are strained for resources, and we get it. And I 

12 think we've worked to minimize costs, provide 

13 flexibility in the permit, and to ensure what 

14 we're requiring is necessary for water quality 

15 protection and for compliance with the 

16 Water. Act. 

17 One comment I didn't hear too often was 

18 acknowledgment of the reductions in requirements 

19 that we have done, and we have done quite a 

20 number. I think we have been very open to 

21 recognizing where, for instance, data collection 

22 is no longer useful or where requirements are 

23 inefficient or ineffective, that we've made 

24 changes in response to that. So when I hear 

25 comments such as we need to phase in these 

CALIFORNIA REPORTING, LLC 
52 Longwood Drive, Sari Rafael, California 94901 (415) 457-4417 



1 requirements, or we need more flexibility, or we 

2 need more time, I sort of roll my eyes because 

3 we've heard that over the past 25 years, and I 

4 think we've included that consistently throughout 

5 our permitting cycle. 

6 But on the other hand, we need to balance 

7 that with the ambitious, rigorous, and 

8 transparent approach called for by the State 

9 Board. So we know we'll continue to work with 

10 the stakeholders on implementing this permit. We 

11 want to make sure we're ensuring what we're 

12 requiring is necessary for water quality 

13 protection. And if we aren't achieving that, we 

14 won't hesitate to reopen the permit to get it. 

15 I do want to note that we heard frequent 

16 mention of unfunded mandates in a variety of 

17 contexts. From my perspective, there is nothing 

18 in the Revised Tentative Order that is not a 

19 requirement to the Federal Clean Water Act, thus 

20 in our mind, while I know some of the Permittees 

21 disagree, there's no state unfunded mandate here. 

22 Further, this is the vehicle for the local 

23 agencies to comply with their Clean Water Act 

24 responsibilities. 

25 So in sum, before you is the tool that 
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1 helps Cities and Counties protect and restore the 

2 Bay and comply with the Clean Water Act. So I 

3 recommend adoption of the Revised Tentative Order 

4 with the changes to what you received to include, 

5 1) the changes we just went through that are on 

6 the screen, 2) the Supplemental that the staff 

7 handed out yesterday morning, 3) the Supplemental 

8 that Terry Young produced. And I'll also note 

9 that on page 130, we will fix the paragraph 

10 numbering which currently says 2, 3, 4, and we'll 

11 change it to the correct 1, 2, 3. Sometimes WORD 

12 has a mind of its own. 

13 So with that, I recommend -- oh, and on 

14 page 154 at the very end, the date that I will 

15 certify as this being adopted is November 19th 

16 rather than November 18th -- 2015, we're still in 

17 that, right? 

18 So with that, recommend the adoption of 

19 the Revised Tentative Order with those changes. 

20 VICE CHAIR MCGRATH: I would move the 

21 staff recommendation, recognizing that it has the 

22 three amendments that were spoken of, so everyone 

23 is clear, and those have been incorporated into 

24 the staff recommendation. 

25 DR. AJAMI: I will second that. 
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1 CHAIRPERSON YOUNG: All right, is there 

2 additional discussion at this time? I would like 

3 to just say one more thing, well, to thank the 

4 staff for working so hard on this package, and 

5 there's a lot of data, a lot of detail, a lot of 

6 work that went into this on all of your part, and 

7 the fact that where we are today is due to that. 

8 So thank you very much. 

9 VICE CHAIR MCGRATH: Ditto. 

10 CHAIRPERSON YOUNG: Yeah, I mean, I wish 

11 I could be more flowery because I really mean it. 

12 All right, let's have a roll call vote, please. 

13 MS. TSAO: Board Member Lefkovits - Aye; 

14 Board Member Ajami - Aye; Board Member Kissinger 

15 - Aye; Vice Chair McGrath - Aye; Chair Young - 

16 Aye. 

17 CHAIRPERSON YOUNG: All right, we have 

18 adopted it. So ordered, thank you. Yes? 

19 DR. MUMLEY: This is Tom. I'd just like 

20 to thank you for your action. Speaking to the 

21 Permittees who are here and I want to reassert 

22 our staff commitment to work with them on these 

23 issues, so that we are shoulder to shoulder, as 

24 much as possible, no surprises, and so I want to 

25 make sure we do what I said we would do to assist 
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1 them and make sure there's no unintended 

2 consequences. 

3 CHAIRPERSON YOUNG: All right, thank you. 

4 I am going to recommend that we carry over the 

5 Minutes to the December Meeting and the Board 

6 Member reports to the December Meeting. I know, 

7 you can't wait, and then call this meeting 

8 adjourned. Thank you. 

9 (Off the record at 4:11 p.m.) 
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